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TO: All Councilmembers 
 
FROM: Chairman Phil Mendelson 
 Committee of the Whole 
 
DATE: November 13, 2018 
 
SUBJECT: Report on Bill 22-911, the “Office of Public-Private Partnerships Delegation of 

Authority Amendment Act of 2018” 
 

The Committee of the Whole, to which Bill 22-911, the “Office of Public-Private 
Partnerships Delegation and Council Review Amendment Act of 2018”1 was referred, reports 
favorably thereon with amendments, and recommends approval by the Council. 
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I .  B A C K G R O U N D  A N D  N E E D  
 

On July 10, 2018, Bill 22-911, the “Office of Public-Private Partnerships Delegation of 
Authority Amendment Act of 2018”2 was introduced by Chairman Mendelson and cosponsored 
by Councilmember McDuffie.  As introduced, Bill 22-911 would amend the Procurement Practices 
Reform Act of 20103 (PPRA) and the Office of Public-Private Partnerships Act of 20144 (P3 Act) 
to allow the Office of Public-Private Partnerships (OP3) to delegate its contracting authority for 
public-private partnership agreements to the Office of Contracting and Procurement (OCP), and 
to require any employee of the OCP exercising such delegated authority to comply with provisions 
of the P3 Act and any regulations promulgated to effectuate it; to amend the P3 Act to require 
submission to the Council of the core elements of a proposed request for proposals and to require 
active approval by the Council of such requests for proposals.  As revised by the Committee, the 
bill only addresses the delegation of OP3 contracting authority to OCP. 

                                                 
1 Introduced as the “Office of Public-Private Partnerships Delegation and Council Review Amendment Act of 2018.” 
2 Id. 
3 D.C. OFFICIAL CODE § 2-351.01 et seq. (2018). [hereinafter PPRA] 
4 D.C. OFFICIAL CODE § 2-271.01 et seq. (2018). [hereinafter P3 Act] 



Committee of the Whole  November 13, 2018 
Report on Bill 22-911 Page 2 of 7 
 
 
 

 The P3 Act was adopted to encourage and facilitate the development, solicitation, 
evaluation, award, delivery, and oversight of public-private partnership (P3) agreements.  The P3 
Act exempts public-private partnerships from the PPRA to streamline the procurement process 
and allow for the additional flexibility inherent in many P3 projects.  Importantly, the P3 Act does 
not exempt P3 contracts from Council review as required under Section 451 of the Home Rule Act 
for multiyear contracts, or contracts over $1 million.5 
 
 OP3 was established in November 2015.  To date, three years later, the Council has yet to 
receive an RFP for its review.   According to OP3’s website, there is a streetlight P3 project 
currently underway as a P3 solicitation.  A request for information to begin that process was issued 
in January 2017 – two years ago.6  In addition, there are currently two unsolicited proposals that 
received a favorable review and are undergoing the unsolicited proposal process, which does not 
require Council review – for information kiosks7 and rehabilitation of the Daly Building.8   
 
Delegation of Contracting Authority 
 
 Under the PPRA, the Chief Procurement Officer (CPO) has broad authority over 
procurements in the District under the policies of the PPRA.  Several agencies and functions are 
either exempt from the CPO’s authority, from the PPRA, or both.  However, the PPRA specifies 
that the CPO may conduct procurements on behalf of exempt agencies, provided the CPO follow 
the PPRA requirements.9  Since OP3 was fully stood up in 2016, OP3 has entered into an 
agreement with the CPO to utilize the expertise of certain OCP staff to assist OP3 with its 
procurements.  However, under the law, those staff cannot follow the P3 Act because they are 
required to follow PPRA,10 even though OP3 is exempt from the PPRA. 
 
 This issue was brought to the Committee’s attention in May 2018.  Bill 22-911 includes a 
provision to explicitly allow OP3 to delegate authority to OCP for soliciting and awarding P3 
projects, as well as to explicitly allow OCP staff who are delegated that authority to carry out 
functions under the P3 Act and regulations.  The Council adopted emergency11 and temporary12 
legislation in July 2018 to allow the delegation of authority immediately.  The Committee Print 
effectuates the delegation of authority on a permanent basis. 
 
P3 Solicitations and Council Review of RFPs 
 
 Under the framework established under the P3 Act and its implementing regulations, OP3 
may issue solicitations for P3 projects, or may accept unsolicited proposals.  With an unsolicited 
proposal, and offeror can submit a proposal to OP3 and OP3 can evaluate the proposal to see if it 
something the District may be interested in.  If the proposal is evaluated favorably as a project the 
District may want to move forward with, OP3 must then issue a Request for Alternative Proposals 

                                                 
5 District of Columbia Home Rule Act, Pub. L. No. 93-198, 87 Stat. 744 (1973), D.C. OFFICIAL CODE § 1-204.51. 
6 OP3, Street Light Modernization, Project Pipeline, (October 18, 2018), https://op3.dc.gov/node/1195519. 
7 OP3, Digital Kiosks, Project Pipeline, (October 18, 2018), https://op3.dc.gov/node/1311926 
8 OP3, Henry J. Daly Building, Project Pipeline, (October 18, 2018), https://op3.dc.gov/node/1195520. 
9 PPRA, supra note 3 at § 2-352.01(f). 
10 PPRA, supra note 3 at § 2-352.01(f). 
11 D.C. Act 22-435, Office of Public-Private Partnerships Delegation of Authority Emergency Amendment Act of 2018. 
12 D.C. Act 22-469, Office of Public-Private Partnerships Delegation of Authority Temporary Amendment Act of 
2018. 
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(RFAP) to allow other offerors to bid on the concept.  An unsolicited proposal request requires no 
Council approval – however the Council would still need to approve any eventual contract if it met 
the criteria.13 
 
 With a solicited proposal, OP3 develops a Request for Proposals (RFP) based on an 
identified District need and must get Council approval of the RFP before it goes out for bid.  Under 
current law, an RFP that for a project anticipated to be over $50 million or for a period of more 
than 10 years must come to the Council for 45-day “passive review” meaning that if the Council 
takes no action within the 45-day window, the RFP is deemed to be approved by the Council.  For 
less costly or shorter-term projects, the RFP is sent to the Council for a passive 10-day review.  
The review thresholds were based on the criteria for Council review of contracts – 45 days for 
multi-year contracts and 10 days for contracts over $1 million.14  The stated rationale for review 
of the RFPs was included in the Committee report for the P3 Act: 
 

“The Committee believes that early review by the Council of a potential P3 project 
is essential to ensuring buy-in from the legislative branch on the front end of the 
procurement process so that the District does not devote significant resources to 
formulating and bidding out an RFP just to have the Council reject the resulting 
contract because it was not on board with the project to begin with.  Unsolicited 
proposals would not require up-front Council review because they would not have 
District resources devoted to RFP formulation.”15 

 
 In addition, the original introduced version of the P3 Act specified that the Council must 
hold a hearing on an RFP transmitted to Council for its review and called for a 90- and 120-day 
passive review process for approval of the RFPs.  However, the report was clear that there should 
not be a statutory requirement for a hearing by the Council because the Council already has 
authority to call a roundtable or hearing, and should address process matters through its rules.16  
 
 OP3’s regulations17 specify that before issuing any RFP, OP3 will develop a draft RFP for 
public comment.  That draft RFP will be subject to a public hearing by OP3 that complies with the 
Open Meetings Act and will take place near the proposed project location.  Notice of that hearing 
is published in the D.C. Register and is made available to local Advisory Neighborhood 
Commissions at least 15 days before the hearing.  Only after this process is the RFP sent to Council 
for one of its two review tracks.18 
 
 Bill 22-911, as introduced, contained two provisions affecting Council review of RFPs.  
First, the bill would change the Council review requirement for large-scale projects 45-day passive 
review to 45-day active review.  The P3 Act already allows a Councilmember to move to 
disapprove an RFP at a legislative meeting if he or she does not want the RFP to move forward.19  
Active review of an RFP will not require closer examination of the RFP because it would not 
mandate a hearing or roundtable.  The more-likely outcome would be RFPs being deemed 
                                                 
13 P3 Act, supra note 4 at § 2-273.03. 
14 P3 Act, supra note 4 at § 2-273.05. 
15 Committee of the Whole, Committee Report on Bill 20-595, at 6 (2014). 
16 Id at 7. 
17 27 DCMR § 4800 et seq. 
18 27 DCMR § 4803.2. 
19 P3 Act, supra note 4 at § 2-273.05(b)(2). 
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disapproved because of incorrect counting of the review days, or administrative error by a 
Councilmember or Committee not requesting approval of the RFP in time.  Thus, the Committee 
Print strikes the change from passive to active review. 
 
 Second, Bill 22-911, as introduced would only require the Council to review and approve 
the “core elements” of an RFP.  According to the Executive, there will likely be changes between 
a draft RFP reviewed and approved by the Council, and the final RFP issued to bidders.  OP3 
intends to conduct one-on-one meetings with qualified bidders to get feedback on the RFP.  
According to OP3, this will increase competition and yield more accurate bids.20  The core 
elements would include detailed description of the scope of the project, evaluation criteria, and a 
high-level summary of technical requirements.  The Committee disagrees with the Executive’s 
approach to limiting the Council’s review authority.  Under the P3 law and regulations, OP3 may 
work with potential bidders through a request for information, through the public hearing process, 
and through negotiations and market research on the draft RFP before it is transmitted to the 
Council for its review.   
 
 OP3 argues that coming to such granularity in the RFP is burdensome and that the Council 
should not be concerned with the details.  On the contrary, requiring OP3 to craft a full and 
complete RFP before it comes to Council for approval will increase the quality of the RFP and 
will ensure that the scope of work is well thought out and that the RFP is in a position that will be 
beneficial to the District.  Indeed, if Council review of non-P3 RFPs were required under the law, 
District contracts may not see the scope-creep that is so common, especially among construction 
projects in the District.  As the Committee has observed in a number of construction projects, if 
the scope of work and RFP are not well thought out and ready for bid, the solicitation or the 
awarded project are subject to costly modifications or change orders.  Thus, the Committee Print 
strikes the provision for Council review of only the core elements of an RFP, included in the bill 
as introduced. 
 
Conclusion 
 
 The Committee agrees strongly with the executive that OP3 should leverage the expertise 
of OCP for soliciting and awarding projects.  OP3 is currently comprised of four staff – the 
Director, Deputy Director, and two project staff.  The staff performs outstanding work and is 
committed to the mission of OP3 and the District.  It is important that OP3 continue to leverage 
the expertise of OCP to ensure OP3 can carry out its mission.  The Committee strongly disagrees 
with the notion of reducing what the Council should review with regard to an RFP, or how the 
review should be conducted – all before a single project has come to the Council for review which 
will inform the process going forward. 
 
 Bill 22-911, as refined in the Committee Print, gives OP3 needed support to conduct 
successful P3 procurements while preserving the Council’s review authority for solicited projects.  
The Committee therefore recommends approval of Bill 22-911 as reflected in the Committee Print. 
 

  

                                                 
20 TESTIMONY 
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I I .  L E G I S L A T I V E  C H R O N O L O G Y  
 
July 10, 2018 Bill 22-911, the “Office of Public-Private Partnerships Delegation of 

Authority Amendment Act of 2018” is introduced by Chairman Mendelson. 

July 10, 2018 Bill 22-911 is officially “read” at the October 3, 2018 additional meeting of 
the Committee of the Whole and referred to the Committee of the Whole. 

July 20, 2018 Notice of Intent to Act on Bill 22-911 is published in the District of 
Columbia Register. 

September 14, 2018 Notice of a Public Hearing on Bill 22-911 is published in the District of 
Columbia Register. 

October 18, 2018 The Committee of the Whole holds a public hearing on Bill 22-911. 

November 13, 2018 The Committee of the Whole marks-up Bill 22-911. 
 
 

I I I .  P O S I T I O N  O F  T H E  E X E C U T I V E  
  

Seth Miller Gabriel, Director, Office of Public-Private Partnerships, testified on behalf of 
the Executive.  Mr. Miller Gabriel expressed support for provisions of the bill to allow for the 
delegation of authority and staff resources between OP3 and OCP.  He also testified in support of 
lessening the Council review requirements to the core elements of an RFP rather than the full RFP.  
Finally, he testified that a change from passive to active Council review could slow the approval 
process or allow for inadvertent disapproval of RFPs not acted upon in time by the Council.   
 
 
 

I V .  C O M M E N T S  O F  A D V I S O R Y  N E I G H B O R H O O D  C O M M I S S I O N S  
  

 The Committee received no comments from Advisory Neighborhood Commissions. 
 
 

V .  S U M M A R Y  O F  T E S T I M O N Y  
 

The Committee of the Whole held a public hearing on Bill 22-911 on Thursday, October 
18, 2018.  The testimony summarized below is from that hearing.  Copies of written testimony are 
attached to this report. 

 
 Seth Miller Gabriel, Director, Office of Public-Private Partnerships, testified on behalf 
of the Executive.  His testimony is summarized in section III above. 

The Committee received no other testimony or comments on Bill 22-911. 
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V I .  I M P A C T  O N  E X I S T I N G  L A W  
  

Bill 22-911 amends the Procurement Practices Reform Act of 2010, effective April 8, 2011 
(D.C. Law 18-371; D.C. Official Code § 2-352.01(f)) to allow OCP employees delegated authority 
from OP3 to exercise such authority in conformance with the P3 Act and regulations.  Bill 22-911 
also amends the Public-Private Partnership Act of 2014, effective March 11, 2015 (D.C. Law 20-
228, D.C. Official Code § 2-272.01) to allow for OP3 to delegate contracting authority to OCP 
employees at the discretion of OCP. 

 
V I I .  F I S C A L  I M P A C T  

 
The attached September 28, 2018 fiscal impact statement from the District’s Chief 

Financial Officer (CFO) states that funds are sufficient in the FY 2019 through FY 2023 budget 
and financial plan to implement Bill 22-911. 

 
 

V I I I .  S E C T I O N - B Y - S E C T I O N  A N A L Y S I S  

Section 1   States the short title of Bill 22-911. 

Section 2  Provides OCP authority to administer procurements on behalf of OP3.   

Section 3 Provides OP3 delegation authority to OCP to administer procurements. 

Section 4 Fiscal Impact Statement. 

Section 5  Establishes the effective date by stating the standard 30-day Congressional 
   review  language.  
 
 

I X .  C O M M I T T E E  A C T I O N  
 

On October 2, 2018, the Committee met to consider Bill 22-911, the “Office of Public-
Private Partnerships Delegation and Council Review Amendment Act of 2018.”  The meeting was 
called to order at 11:11 a.m., and Bill 22-911 was item III-C on the agenda.  After ascertaining a 
quorum (Chairman Mendelson and Councilmembers Allen, Bonds, Cheh, Evans, Gray, Grosso, 
McDuffie, Nadeau, Silverman, Todd, R. White, and T. White present), Chairman Mendelson 
moved the committee print for Bill 22-911 with leave for staff to make technical, and conforming 
changes.  After an opportunity for discussion, the vote on the print was unanimous (Chairman 
Mendelson and Councilmembers Allen, Bonds, Cheh, Evans, Gray, Grosso, McDuffie, Nadeau, 
Silverman, Todd, R. White, and T. White voting aye).  Chairman Mendelson then moved the 
committee report for with leave for staff to make technical, conforming, and editorial changes.  
After an opportunity for discussion, the vote on the report was unanimous (Chairman Mendelson 
and Councilmembers Allen, Bonds, Cheh, Evans, Gray, Grosso, McDuffie, Nadeau, Silverman, 
Todd, R. White, and T. White voting aye).  The meeting adjourned at 1:36 p.m. 

 
 

X .  A T T A C H M E N T S  
 

1. Bill 22-911 as introduced. 
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2. Written Testimony. 

3. Fiscal Impact Statement for Bill 22-911. 

4. Legal Sufficiency Determination for Bill 22-911. 

5. Comparative Print for Bill 22-911. 

6. Committee Print for Bill 22-911. 



COUNCIL OF THE DISTRICT OF COLUMBIA
 1350 Pennsylvania Avenue, N.W.

 Washington D.C. 20004

Memorandum

To : Members of the Council

From : Nyasha Smith, Secretary to the Council

Date : July 11, 2018

Subject : Referral of Proposed Legislation

Notice is given that the attached proposed legislation was introduced in the
Committee of the Whole on Tuesday, July 10, 2018. Copies are available in Room
10, the Legislative Services Division.

TITLE: "Office of Public-Private Partnerships Delegation and Council Review
Amendment Act of 2018", B22-0911

INTRODUCED BY: Chairman Mendelson

CO-SPONSORED BY: Councilmember McDuffie

The Chairman is referring this legislation to the Committee of the Whole with
comments from the Committee on Government Operations.

Attachment

cc: General Counsel
      Budget Director
      Legislative Services
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PROCUREMENT PRACTICES REFORM ACT OF 2010 
D.C. OFFICIAL CODE § 2-351.01 et seq. 

 
 
§ 2-352.01. Office of Contracting and Procurement; authority. 
 

* * * 

 (f) The CPO may conduct procurements and award contracts on behalf of any agency 

exempt under this chapter or authorized to procure independently of OCP, when requested by the 

agency to do so. In conducting procurements or awarding contracts, the CPO shall comply with 

the requirements of this act requirements of this act, except as provided in section 102(e) of 

the Public-Private Partnership Act of 2014, effective March 11, 2015 (D.C. Law 20-228; 

D.C. Official Code § 2-272.01(e)). 

 

 

PUBLIC-PRIVATE PARTNERSHIP ACT OF 2014 
D.C. OFFICIAL CODE § 2-271.01 et seq. 

 
 
§ 2-272.01. Establishment of the Office of Public-Private Partnerships 
 

* * * 

 (e)(1) The Office may delegate to the Office of Contracting and Procurement 

(“OCP”), at the discretion of OCP, the authority to serve as the contracting officer for the 

Office for public-private partnership agreements entered into pursuant to this act and to 

carry out other contracting functions related to public-private partnerships on behalf of 

the Office. 

  (2) Any OCP employee exercising authority delegated pursuant to this 

subsection shall comply with the provisions of this act and any rules and regulations 

promulgated to effectuate this act. 
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 4 
 5 

A BILL 6 
 7 
 8 

22-911 9 
 10 
 11 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 12 
 13 

______________ 14 
 15 

 16 
To amend the Procurement Practices Reform Act of 2010 and the Public-Private Partnership Act 17 

of 2014 to allow the Office of Public-Private Partnerships to delegate its contracting 18 
authority for public-private partnership agreements to the Office of Contracting and 19 
Procurement, and to require any employee of the Office of Contracting and Procurement 20 
exercising such delegated authority to comply with provisions of the Public-Private 21 
Partnership Act of 2014 and any regulations promulgated to effectuate it. 22 

 23 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 24 

act may be cited as the “Office of Public-Private Partnerships Delegation of Authority 25 

Amendment Act of 2018”. 26 

 Sec. 2. Section 201(f) of the Procurement Practices Reform Act of 2010, effective April 27 

8, 2011 (D.C. Law 18-371; D.C. Official Code § 2-352.01(f)), is amended by striking the phrase 28 

“requirements of this act” and inserting the phrase “requirements of this act, except as provided 29 

in section 102(e) of the Public-Private Partnership Act of 2014, effective March 11, 2015 (D.C. 30 

Law 20-228; D.C. Official Code § 2-272.01(e))” in its place. 31 

 Sec. 3. Section 102 of the Public-Private Partnership Act of 2014, effective March 11, 32 

2015 (D.C. Law 20-228; D.C. Official Code § 2-272.01), is amended by adding a new subsection 33 

(e) to read as follows: 34 



2 
 

 “(e)(1) The Office may delegate to the Office of Contracting and Procurement (“OCP”), 35 

at the discretion of OCP, the authority to serve as the contracting officer for the Office for 36 

public-private partnership agreements entered into pursuant to this act and to carry out other 37 

contracting functions related to public-private partnerships on behalf of the Office. 38 

  “(2) Any OCP employee exercising authority delegated pursuant to this 39 

subsection shall comply with the provisions of this act and any rules and regulations promulgated 40 

to effectuate this act.”. 41 

Sec. 4. Applicability. 42 

This act shall apply as of June 1, 2017. 43 

 Sec. 5. Fiscal impact statement. 44 

 The Council adopts the fiscal impact statement in the committee report as the fiscal impact 45 

statement required by section 4a of the General Legislative Procedures Act of 1975, approved 46 

October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).  47 

 Sec. 6. Effective date. 48 

This act shall take effect following approval by the Mayor (or in the event of veto by the 49 

Mayor, action by the Council to override the veto), a 30-day period of congressional review as 50 

provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December 51 

24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of 52 

Columbia Register. 53 
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