Ronald Mason, Ir., I.D.
President

November 6, 2018

The Honorable Phil Mendelson
Chairman

Council of the District of Columbia
John A. Wilson Building

1350 Pennsylvania Avenue, N.W.
Suite 504

Washington, D.C. 20004

Reference: University of the District of Columbia Proposed Contract for the Exclusive Pouring Rights
Agreement Contract No. GF-2019-C-0021

Chairman Mendelson:

Pursuant to D.C. Official Code § 1-204.51(b)(2){A), enclosed for consideration by the Council of the
District of Columbia is a proposed University of the District of Columbia Exclusive Pouring Rights
Agreement with the Bottling Group LLC Emergency Declaration Resolution of 2018 along with the
accompanying University of the District of Columbia Exclusive Pouring Rights Agreement with the
Bottling Group LLC Emergency Approval Resolution of 2018,

As required by D.C. Official Code § 1-204.51, the University is seeking Council approval on an
emergency basis of proposed Contract. This Pouring Rights Agreement between the University and
Bottling Group, LLC, the parent company of PepsiCo and related branded beverage products,
requires Bottling Group, LLC to create an integrated beverage program providing quality products and
state-of —the art equipment, along with initial support funds of $60,000, and annual guaranteed
minimum payments to the University of $91,000 per year for ten years, to encompass general
support, athletics support and student scholarships.

As always, | am available to discuss any questions you may have regarding the proposed contract. In
order to facilitate a response to any questions you may have regarding this proposed contract, please
have your staff contact Ms. Mary Ann Harris, Chief Contracting Officer, at (202) 274-5426. | look
forward to a favorable consideration of this contract.

erely,

Ronald Mason, Jr., J.D.

Enclosures

ASPIRE. ACCOMPLISH. TAKE ON THE WORLD.

4200 Connecticut Avenue, NW — Washington, District of Columbia 20008
Phone: 202.274.6016 = www.udc.edu =« Facsimile: 202.274.5304
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Chairman Phil Mendelson at the request of the
University of the District of Columbia

A PROPOSED RESOLUTION

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To declare the existence of an emergency with respect to the need to approve a multi-year
Agreement for Exclusive Pouring Rights at the University of the District of Columbia
between the University of the District of Columbia and Bottling Group, LLC.
RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, that this

resolution may be cited as the “University of the District of Columbia Exclusive Pouring Rights

Agreement with the Bottling Group LLC Emergency Declaration Resolution of 2018
Sec. 2. (a) There exists a need to approve a ten—year Pouring Rights Agreement with

Bottling Group, LLC to be the exclusive supplier of carbonated and non-carbonated, non-

alcoholic beverages at the University. The University initiated the contract through a RFP

process to “help find alternative financing sources in financial support amounting to roughly $2
million over the next ten years.” This is the first effort by the University to enter into a pouring

rights contract, although universities, specifically, have engaged in the process since at least the

early 1990s. Currently, some 3,039 four-year colleges have pouring rights contracts.
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(b) This Pouring Rights Agreement between the University and Bottling Group, LLC,
the parent company of PepsiCo and related branded beverage products, requires Bottling Group,
LLC to create an integrated beverage program providing quality products and state-of —the art
equipment, along with initial support funds of $60,000, and annual guaranteed minimum
payments to the University of $91,000 per year for ten years, to encompass general support,
athletics support and student scholarships. The University began the RFP process in March 2018
and a UDC panel selected Pepsico’s proposal. The University committed to implementation of
the proposal by October 1, 2018 during the negotiations with PepsiCo.

(c) Without Council approval on an emergency basis to address student concerns about
the non-availability of beverages on campus and the slippage past October 1, 2018, the
University risks Pepsico withdrawing from the contractual process.

Sec. 3. The Council of the District of Columbia determines that the circumstances
enumerated in Section 2 constitute emergency circumstances making it necessary that the
“University of the District of Columbia Exclusive Pouring Rights Agreement with the Bottling
Group LLC Emergency Approval Resolution of 2018 be adopted after a single reading.

Sec. 4. This resolution shall take effect immediately.
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Chairman Phil Mendelson
at the request of the University of the District of
Columbia

A PROPOSED RESOLUTION

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To approve on an emergency basis, a multi-year Agreement for Exclusive Pouring Rights at the
University of the District of Columbia between the University of the District of
Columbia and the Bottling Group, LLC.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, that this
resolution may be cited as the “University of the District of Columbia Exclusive Pouring Rights
Agreement with the Bottling Group LLC Emergency Approval Resolution of 2018”.

Sec. 2. Pursuant to section 8451 of the District of Columbia Home Rule Act, approved
December 24, 1973 (87 stat. 803; D.C. Official Code §1-204.51) and D.C. Code §2-
352.02, the Council approves the multi-year Agreement for Exclusive Pouring Rights at
the University of the District of Columbia between the University of District of Columbia
and the Bottling Group, LLC.
Sec.3. The proposed multi-year contract approved in Section 2 of the resolution shall
become effective immediately.

Sec.4. Fiscal Impact Statement.

The Council adopts the fiscal impact statement provided by the Chief Financial Officer as
the fiscal impact statement required by section 602(c)(3) of the District of Columbia Home Rule
Act, approved December 24, 1973 (87 Stat. 813; D.C. Official Code §1-206.02(c)(3)).



36 Sec. 5. The Secretary to the Council shall transmit a copy of this resolution, upon its
37  adoption, each to the University of the District of Columbia Board of Trustees and the President.

38 Sec. 6. This Resolution shall take effect immediately.



SPONSORSHIP AGREEMENT

This sets forth the agreement (“Agreement”) betwe
liability company and its affiliates and/or respective
Beverages Company, with an office located at 200 Pepsi
The Board of Trustees of the University of the Distri
business at 4200 Connecticut Avenue NW, Washington, D(

en Bottling Group, LLC a Delaware limited
subsidiaries collectively comprising Pepsi
Way, Wytheville, VA 24382 (“Pepsi”) and
ct of Columbia, with its principal place of
> 20008 (the “Customer”).

WHEREAS, Pepsi desires the right to be the exclus
to the Customer; and

ive supplier of Beverages (as defined below)

WHEREAS, Pepsi has submitted a bid in respon
Customer for the exclusive right to develop and carry out a
in all facilities owned or operated by the Customer; and

s€ to a request for proposals issued by the
program for the sale of its beverage products

WHEREAS, Pepsi is experienced in installing, ope
for dispensing beverage products and the Customer has det
Customer to contract with Pepsi to provide services for the s

rating, servicing and maintaining equipment
ermined that it is in the best interests of the
ale of beverage products; and

WHEREAS, Pepsi wishes to identify itself with the
and sold at the Facilities (as defined below) and further wisl
provided for by the Customer in this Agreement; and

Customer and to have its products promoted
hes to receive the other promotional benefits

NOW, THEREFORE, in consideration of the terms

» covenants and conditions herein contained,
and the other mutual promises set forth herein, the parties ag

ree as follows:

AGREEMENT

L DEFINITIONS.

“Approved Cups” means the disposable cups approved by Pepsi from time to time as its standard
trademark cups and other containers approved by Pepsi from time to time and bearing the trademark(s)
of Pepsi and/or other Products. In addition, Pepsi agrees that the Customer shall have the right to
produce limited-run commemorative plastic cups reasonably acceptable to Pepsi for use at the Facilities
and that such cups shall also be considered to be Approved Cups, provided that Pepsi’s trademark(s) for
Pepsi® shall be included on such commemorative cups. The use and size of Pepsi’s trademark(s) on

such commemorative cups shall be subject to the prior appro

“Beverage” or “Beverages” means all carbonated

however dispensed, including but not limited to, (1) colas an
Juice, fruit juice containing and fruit flavored drinks; (iii) chi

(v) hypertonic, isotonic and hypotonic drinks (sports drinks

(vii) packaged carbonated or still water (including spring, m

teas (“LCT”), (ix) frozen carbonated and non-carbonate

categories of nonalcoholic cold beverage products that may

val of Pepsi.

and non-carbonated, non-alcoholic drinks,
d other flavored carbonated drinks; (ii) fruit
lled coffee drinks; (iv) chilled tea products;
and fluid replacements); (vi) energy drinks,
ineral or purified), (viii) liquid concentrate
d beverages (“FB”), and (x) any future
be distributed by Pepsi. “Beverages” does




NOT include smoothies that are made fresh from frozen fruit products and blended with fruit, vegetables
or yogurt at any Facility.

“Competitive Products” shall mean any and all Beverages other than the Products.

“Container Deposits” shall mean fees that Pepsi as a retailer, bottler or distributor of Products is
required to collect on sales of beverages in individual portion beverage containers by container deposit
laws in effect to ensure a high rate of recycling or reuse. By way of illustration only, this fee is most
typically five or ten cents per container and as of the date of this Agreement, such laws were in effect in
the states of California, Connecticut, Hawai’i, Towa, Maine, Massachusetts, Michigan, New York,
Oregon and Vermont.

“Customer Marks™ shall mean (i) the Designations (as defined below) and (ii) the Customer’s
characters, colors, emblems, designs, identifications, logos, mascots, name, service marks, symbols,
trademarks, all trade names, uniforms and other proprietary designations which are owned, licensed to
or controlled by the Customer and which relate to the Facilities and which are in existence at the
beginning of the Term or which will be created during the Term. For clarity purposes, Customer Marks
shall include, without limitation, characters, colors, emblems, designs, identifications, logos, mascots,
name, service marks, symbols, trademarks, all trade names, uniforms and other proprietary designations
associated with or related to all intercollegiate athletic teams associated with the Customer, at the
beginning of the Term or which will be created during the Term, if any.

“Designations™ shall include, but not be limited to, the following: “A Proud Sponsor of The
University of the District of Columbia,” “Official Water and Soft Drink of The University of the District
of Columbia” and “Official Sponsor of The University of the District of Columbia.”

“Equipment” means the following types of equipment owned and operated by Pepsi and used to
sell or dispense the Products: (i) full service Beverage vending machines (“Vending Machines™), (ii)
retail single-serve food service equipment and (i) fountain service equipment. For clarity purposes,
snack vending machines are not included as “Equipment”.

“Facilities” shall mean the entire premises of 801 North Capital Street Campus, Van Ness
Campus, Bertie Backus Campus and every foodservice operating area controlled by the Customer (either
directly, or indirectly through its Food Service Provider) now or in the future, including all buildings,
the grounds, parking lots, dining facilities, snack bars, book stores, athletic facilities and concession
stands, and, for each building, the grounds, parking, lots, dining facilities, unbranded and branded food
service outlets and vending areas. This definition shall not be construed so as to impose any continuing
obligations on the Customer as to any Facility, or portion of a Facility, no longer controlled by the
Customer, directly or indirectly.

“Food Service Provider” shall mean Perkins or any food service provider which may serve at
the Facilities at any point during the Term. The Customer acknowledges and agrees that this
Agreement, including the pricing, funding and other consideration provided for herein is based on the
Customer’s current operating model/use of third party Food Service Providers. Thus, in the event that:




(i) if the Customer is currently self-operated, the Customer switches to a Food Service Provider, or (ii) if
the Customer currently uses a Food Service Provider to operate its concessions, such agreement between
the Customer and the current Food Service Provider expires or is terminated, and the Customer enters
into a new arrangement with a Food Service Provider; then any such new or subsequent agreement
between the Customer and any Food Service Provider (pursuant to either (i) or (ii) above) shall require
such Food Service provider to abide by the applicable pricing and other terms set forth in this
Agreement.

“Government Imposed Taxes” shall mean local, state, federal or Jjudicially imposed taxes which
are imposed specifically on the sale of Products through Vending Machines at the Facilities. For
purposes of illustration only, so-called “sugar taxes” or “soft drink taxes” are two common examples of
Government Imposed Taxes.

“Packaged Products” shall mean Beverages that are distributed in pre-packaged form (i.e.,
Bottles & Cans). A current list of Pepsi’s Packaged Products is found in attached Exhibit A which may
be amended by Pepsi from time to time.

“Postmix Products” shall mean beverage products used to create and dispense fountain
beverages. A current list of Pepsi’s Postmix Products is found in attached Exhibit A which may be
amended by Pepsi from time to time.

“Products” shall mean Postmix Products and Packaged Products manufactured, bottled, sold
and/or distributed by Pepsi.

“Year” shall mean each 12-month period during the Term commencing on the first day of the
Term or an anniversary thereof.

2. TERM.

The term of this Agreement shall be for a ten (10) year period beginning on December 1, 2018
(“Effective Date™) and expiring on November 30, 2028, unless sooner terminated as provided herein
(“Term™). When fully executed, this Agreement will constitute a binding obligation of both parties until
expiration or termination.

3. GRANT OF BEVERAGE AVAILABILITY AND MERCHANDISING RIGHTS.

During the Term, Customer hereby grants to Pepsi the following exclusive Beverage availability
and exclusive Beverage merchandising right as set forth and described below:

A. Beverage Availability at the Facilities.
(1) Grant of Rights.

(a) Except for the Permitted Exceptions set forth in Section 6(A), Pepsi shall
have the exclusive right to make Beverages available for sale and distribution throughout




the Facilities, including the right to provide all Beverages sold at athletic contests (.e.,
concession stands, sales in stands (hawking) or other means), booster club activities, and
all other special events conducted at any location on the Facilities (“Special Events™).
Except for the Permitted Exceptions, the Products shall be the only Beverages sold,
dispensed or served at the Facilities (i.e., at concession stands, sales in stands (hawking)
or other means), and the Products shall be sold at all food service concession or vending
locations located within the F acilities; and

(b)  Pepsi shall have the right to install the Equipment throughout the
Facilities, at such locations which are convenient to existing electrical outlets and which
are previously agreed to by Customer. Pepsi shall install the Equipment at its sole
expense. Pepsi shall have the right to place full trademark panels on all sides of its
Equipment. Pepsi, or one of its affiliates, shall retain title to all Equipment.

(2) Purchasing of Postmix Products.

The Postmix Products shall be purchased by Customer or the Food Service Provider from
Pepsi at the prices established by Pepsi from time to time. The pricing for Postmix
Product shall be the then published pricing for National Accounts.

A3 Purchasing of Packaged Products.

The Packaged Products may be purchased by Customer and shall be purchased by the
Food Service Provider (or by Customer, if Customer operates food service directly) from
Pepsi at prices established by Pepsi from time to time. Current pricing for Packaged
Products is as set forth in Exhibit A attached hereto. Thereafter, the prices may be
increased once each Year not to exceed 4% per annum. Pepsi shall provide thirty (30)
days’ notice of any price increases during the Term.

€)) Food Service.

During the Term, Pepsi shall work directly with Customer and the Food Service Provider
for the Facilities, to provide all of its requirements for the Products. Customer shall
cause its Food Service Provider to purchase the Product from Pepsi at pricing established
by this Agreement. The Customer shall cause its Food Service Provider to purchase
Products from Pepsi in sufficient quantities to ensure the regular and continuous
distribution of the Products at the Facilities. Pepsi shall work directly with Customer and
its Food Service Provider to promote sales of the Products through appropriate point-of-
sale and other advertising materials bearing the trademarks of the Products at Pepsi’s
expense.

(5) Vending.

Pepsi shall have the right to place Vending Machines at the Facilities for dispensing the
Products; provided, however, that Customer shall have final approval on the location of



Vending Machines at any identified optimal locations for such equipment. Pepsi shall
not be assessed common area maintenance fees, taxes or other charges based on its
occupation of the space allocated to Vending Machines.

B. Product Merchandising Rights.

During the Term and subject to the terms and conditions contained in this Agreement,
Customer grants Pepsi the exclusive right to merchandise Beverages at the Facilities as set forth
and described below:

1) Menu Board Advertising.

Customer will not permit any menu boards it installs, or has installed, at concession
locations in which Products are served to customers at the Facilities to display branding
or trademarks of any company which is a direct competitor of Pepsi. Pepsi will provide
to Customer for no charge a reasonable number of appliques or other displays of Pepsi’s
trademarks which Customer may affix to the menu boards. The parties may also agree
to use the funds described in Section 7.E below.

2) Approved Cups; Product Hawking and Catering.

Customer agrees that all Products served, sold or dispensed at concession locations in
which Products are served to customers at the Facilities shall be served in Approved
Cups, provided that Customer has sufficient supplies of same on hand, and all other
Beverages served, sold or dispensed within the Facilities shall be served in either
Approved Cups or other disposable cups which do not bear, display or contain the
trademarks or service marks of a manufacturer of Competitive Products (“Permitted
Unbranded Cups™). Pepsi agrees to make Approved Cups available for purchase and the
Customer may purchase, and subject to Permitted Exceptions Customer shall require that
all concessionaires, Food Service Providers, booster clubs and other third parties selling
Beverages at the Facilities purchase, all Products, Approved Cups, lids and carbon
dioxide directly from Pepsi at prices determined by Pepsi; current pricing for these items
is as set forth in Exhibit A attached hereto and thereafter, the prices may be increased
once each Year not to exceed 4% per annum. Pepsi will provide 30 days’ notice of any
price increases during the Term. Customer, its concessionaires, Food Service Providers,
booster clubs and other third parties may purchase Permitted Unbranded Cups, if it
prefers them to the Approved Cups, from any vendor it chooses. If Customer determines
to allow “hawking” at the Facilities, then Customer shall cause Products to be “hawked”
at the Facilities at all events taking place at the Facilities (including, without limitation, at
all home games of all intercollegiate athletic teams associated with the Customer, if any),
and served as part of the catering selection in private boxes, suite, backstage areas, locker
rooms and press areas. Customer further agrees that Products to be “hawked” in the
stands shall be sold only in Approved Cups. As used herein, “hawking” shall refer to the
sale of single servings of a product in the seating areas of the Facilities through the use of
vendors circulating through such seating areas.




4. GRANT OF ADVERTISING AND PROMOTIONAL RIGHTS.

During the Term, Customer hereby grants to Pepsi the right to advertise and promote Products in
and with respect to the Customer and the Customer Marks upon the terms and conditions contained in
this Agreement and as set forth and described below.

A. Promotional Rights.
1) General Sponsorship Designation.

Customer hereby agrees that Pepsi shall have the right to promote the fact that Pepsi is an
official sponsor of the Customer and its intercollegiate athletic teams, if any, and that the
Products are available at the Facilities, including the right of Pepsi to refer to itself using
the Designations. Such promotion may be conducted through the distribution channels of
television, radio and print media, on the packaging of (including cups and vessels) and at
the point-of-sale of any and all Products wherever they may be sold or served.

2) Grant of License to Use the Customer Marks for Promotional Activities.

Customer hereby grants to Pepsi a nonexclusive license to use the name of the Facilities
and the Customer Marks for the limited purposes of promoting Products within the
context of promotional activities. Customer acknowledges that, in order to make full use
of the rights granted in this Agreement, Pepsi may conduct the promotional activities
through its primary distribution channels in which Pepsi sells Products to the ultimate
consumer, such as at the retail level, within drug stores and other retail outlets, by and
through mass merchandise campaigns and together with Pepsi’s food service accounts
and customers. All Pepsi use of Customer Marks shall be in compliance with the
Customer’s Brand Guide, a copy of which has been provided to Pepsi. All uses of
Customer Marks must be previously approved in writing by the Customer.

B. Representations, Warranties and Covenants regarding the Ownership and
Protection of the Customer Marks and Related Proprietary Rights.

Customer represents and warrants that it is the sole and exclusive owner of all right, title
and interests in and to the Customer Marks (including without limitation, all goodwill associated
therewith) and Pepsi’s use of the Customer Marks pursuant to this Agreement will not infringe
the rights of any third parties. Pepsi acknowledges that nothing contained in this Agreement
shall provide Pepsi with any right, title or interest to the Customer Marks other than the right to
use such Customer Marks granted under this Agreement. Pepsi (on behalf of itself and its
affiliates) agrees that it shall not attack the title or any rights of Customer and its affiliates and
cooperate with Customer and its affiliates to procure any protection or to protect any of the rights
of Customer and its affiliates in and to the Customer Marks. Pepsi shall cause to appear on all
materials incorporating the Customer Marks such legends, markings and notices as Customer or
its affiliates may request in order to give appropriate notice of any trademarks, service mark,
trade name, copyright or other right with respect to the Customer Marks. Pepsi shall not make




any alterations or changes to the design or type of the Customer Marks without the prior written
consent of Customer.

C. Representations, Warranties and Covenants regarding the Ownership and
Protection of Proprietary Rights of Pepsi.

Pepsi represents and warrants that Pepsi is authorized to use certain names, logos, service
marks and trademarks of PepsiCo, Inc. (including without limitation, all goodwill associated
therewith) (the “Pepsi Marks™) under a license from PepsiCo, Inc. Customer acknowledges that
nothing contained in this Agreement shall provide Customer with any right, title or interest to the
names, logos, service marks and trademarks of PepsiCo, Inc. without the prior written approval
of PepsiCo, Inc. Customer (on behalf of itself and its affiliates) agrees that it shall not attack the
title or any rights of PepsiCo, Inc., Pepsi and its affiliates and cooperate with PepsiCo, Inc., Pepsi
and its affiliates to procure any protection or to protect any of the rights of PepsiCo, Inc., Pepsi
and its affiliates in and to the Pepsi Marks. Customer shall cause to appear on all materials
incorporating the Pepsi Marks such legends, markings and notices as Pepsi or its affiliates may
request in order to give appropriate notice of any trademarks, service mark, trade name,
copyright or other right with respect to the Pepsi Marks. Customer shall not make any
alterations or changes to the design or type of the Pepsi Marks without the prior written consent
of PepsiCo, Inc.

'GRANT OF OTHER RIGHTS.
A. Sampling.

Customer agrees to permit Pepsi to conduct, at Pepsi’s sole cost and expense, limited
sampling of Pepsi products at the Facilities in a form and manner as specifically authorized and
approved by Customer and in accordance with rules and procedures established by Customer, in
its sole discretion, as may be amended or supplemented from time to time by Customer.

B. Right of First Negotiation.

Commencing six (6) months prior to the expiration of the Term, Customer and Pepsi
agree to enter into negotiations to extend the Term of this Agreement. In the event the parties
cannot agree to the terms under which this Agreement will be continued 30 days prior to the end
of the Term, Customer shall be free to enter into negotiations with third parties.

EXCLUSIVITY.

A. During the Term, except with regard to the Permitted Exceptions set forth below,
Customer, its agents, representatives, intercollegiate athletic teams coaches and players, and staff
(1) shall not themselves nor shall they permit a third party to, sell serve, promote, market,
advertise, sponsor or endorse Competitive Products at the Facilities and (2) shall ensure that the
Products are the only Beverages sold, served, promoted, marketed, advertised, merchandised,




sponsored or endorsed, at the Facilities. Customer agrees to undertake reasonable efforts to work
with the third parties described in the Permitted Exceptions (defined below) to promote the use
of the Products and minimize the use or promotion of Competitive Products.

Customer and Pepsi agree that certain specific activities and goods will be excluded from the
requirement set forth in the first sentence of this Section 6, namely:

@
(i)

(iii)
(iv)

V)

(vi)
(vii)
(viii)

(ix)

advertising in Customer’s college student newspapers and publications, or
sponsorship of programs on any student-run college radio station;

NCAA, East Coast Conference, other members participant tournaments, or other
groups hosted by Customer, unless Pepsi has separately been granted exclusive
beverage sponsor status or Customer has the sole and exclusive authority to select
an exclusive beverage provider;

the supply of Beverages at facilities and premises that are not Customer Facilities;
on-campus consumption by students, faculty, staff or their guests of Competitive
Products purchased outside of a Customer Facility for personal consumption or
for consumption by their group, office or organization and not for resale or
distribution;

private events, such as private parties, gatherings and meetings, hosted or co-
hosted by outside parties. Customer agrees to review the extent of its reliance on
this Permitted Exception during the quarterly business review meetings
contemplated by this Agreement. In addition, Customer will notify the third
parties that Pepsi and Customer have an exclusive pouring relationship and
Customer will use reasonable efforts to encourage the third parties to offer
equivalent Pepsi Products at its event or, in the alternative, to minimize its use of
Competitive Products. This exception shall only allow for the temporary
provision of Competitive Products during the third party’s rental of a portion of
the Facilities and shall only allow for Competitive Products to be provided in the
portion of the Facilities that is being rented by such a third party. If such portion
is visible from other locations within the Premises, Customer will use reasonable
cfforts to ensure the Competitive Products are served in Permitted Unbranded
Cups, a glass or similar unmarked container;

milk and fresh-prepared smoothies, coffee, and tea; and

chilled fruit juices which are delivered by an affiliate of Pepsi; and

Sales, promotional and other activity conducted by businesses which are
independent of the Customer, but which operate a restaurant, catering, or other
retail beverage or food service business whose customers consist primarily of the
general public on leased or licensed premises within Facilities currently or
hereinafter owned, operated or controlled by Customer; and

Sales in the Micro Market, a self-checkout vending market located in the Lower
Level Break Room of the David A. Clarke School of Law at the Van Ness
Campus of Customer; Pepsi agrees and acknowledges that, pursuant to a Short-
Term Use of Space Agreement for the Establishment of a Vending Facility on
Federal Property between Customer and the D.C. Department on Disability



Services, and as required by the Randolph-Sheppard Act, Customer has agreed to
allow a vendor, currently Monumental Vending, to operate the Micro Market.

(collectively items i-ix above are the “Permitted Exceptions™).

B. Customer recognizes that Pepsi has paid valuable consideration to ensure an exclusive
associational relationship with the Facilities, Customer, and/or Customer Marks with respect to
Beverages and that any dilution or diminution of such exclusivity seriously impairs Pepsi’s
valuable rights. Accordingly, the Customer will promptly oppose Ambush Marketing (as
defined below) and take all reasonable steps to stop Ambush Marketing and to protect the
exclusive associational rights granted to Pepsi pursuant to this Agreement. In the event any such
Ambush Marketing occurs during the Term, each party will notify the other party of such activity
upon learning thereof. As used herein, “Ambush Marketing” shall mean an attempt by any third
party, without Pepsi’s consent, to associate Competitive Products with the Facilities, Customer
and/or Customer Marks, or to suggest that Competitive Products are endorsed by or associated
with the Facilities, Customer and/or Customer Marks by referring directly or indirectly to the
Facilities, Customer and/or Customer Marks.

7. CONSIDERATION.

In consideration for the advertising, merchandising, promotional rights, and the other related
rights and benefits provided to Pepsi by Customer as described herein, and provided Customer is not in
material breach of this Agreement, Pepsi agrees to pay to Customer:

A. Initial Support Funds.

Initial Support Funds in the total amount of Sixty Thousand US Dollars ($60,000),
payable in two equal installments, the first of which is due to the Customer within forty-five (45)
days after November 30, 2023, the completion of Year 5, and the second of which is payable
within forty-five (45) days after November 30, 2028, the completion of Year 10 (the “Imitial
Support Funds”). The Initial Support Funds are deemed earned at a rate of $500.00 per month
($6,000.00 per Year) during the Term, with the consequence that, should this Agreement be
terminated prior to its natural expiration for any reason whatsoever, Pepsi shall pay to Customer,
within 45 days following the effective date of such earlier termination a prorated amount of
Initial Support Funds equal to $60,000 times a fraction, the numerator of which is the number of
full or partial calendar months already transpiring in the Term and the denominator of which is
120. Any Initial Support Funds already actually paid to Customer shall be credited against any
amount owing in accordance with the immediately prior sentence.

B. Annual Sponsorship Fees.

An Annual Sponsorship Fee (the “Annual Sponsorship Fee”), payable annually pursuant
to the following:

| Year f Applicable Time Period | Amount | Due Date: within 45 days aﬁeﬂ




Year Applicable Time Period Amount | Due Date: within 45 days after:
I | December 1,2018 — November 30,2019 | $55.000 Agigfﬂi’;?;‘;‘ﬁ‘;gf;ﬁﬁ
2 December 1, 2019 — November 30, 2020 $55,000 December 1, 2019
3 December 1, 2020 — November 30, 2021 $55,000 December 1, 2020
4 December 1, 2021 — November 30, 2022 $55,000 December 1, 2021
5 December 1, 2022 — November 30, 2023 $55,000 December 1, 2022
6 December 1, 2023 — November 30, 2024 $55,000 December 1, 2023
7 December 1, 2024 — November 30, 2025 $55,000 December 1, 2024
8 December 1, 2025 — November 30, 2026 $55,000 December 1, 2025
9 December 1, 2026 — November 30, 2027 $55,000 December 1, 2026
10 December 1, 2027 — November 30, 2028 $55,000 December 1, 2027

* The Customer acknowledges and agrees that each Annual Sponsorship Fee payable to the
Customer is based on the information provided by the Customer in the RFP, which estimated that
13,000 gallons and cases of Products (including cases sold through Vending Machines) were sold |-
at the Facilities in the year immediately preceding the RFP. If during any Year the number of
gallons and cases of Products falls below 11,700, the parties agree to meet in good faith to
determine the cause of the declining volume and determine if adjustments to the Annual
Sponsorship Fee are equitable under the circumstances.

Each Annual Sponsorship Fee is earned throughout the Year in which it is paid, except
that, if more than 14,300 gallons and cases of Products (including cases sold through Vending
Machines) are sold during any Year, the Annual Sponsorship Fee for the next successive Year
shall be deemed to have been fully earned, and not subject to repayment, as of the first day of
that next successive Year. In the event Pepsi terminates this Agreement due to the Customer’s
failure to cure a breach hereof (as contemplated by Section 10.B(ii)) the unearned Annual
Sponsorship Fees will be repaid to Pepsi pursuant to the terms of Section 10.D (Sponsorship
Fees in the Event of Termination.) herein.

€. Annual Scholarship Funds.

In each of Years one through ten, Pepsi shall provide Customer with annual scholarship
funds in the amount of Ten Thousand US Dollars ($10,000) (the “Annual Scholarship Funds™).
The Annual Scholarship Funds will be paid to Customer within forty-five (45) days after the
commencement of each applicable Year, except that in Year One, such payment will be made
within forty five (45) days of the later of the Effective Date or the signing of this Agreement by
both parties.

D. Annual Athletic Support Funds.
In each of Years one through ten, Pepsi shall provide Customer with annual athletic

support funds in the amount of Five Thousand US Dollars (85,000) (the “Annual Athletic
Support Funds”). The Annual Athletic Support Funds will be paid to Customer within forty five
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(45) days after the commencement of each applicable Year, except that in Year One, such
payment will be made within forty five (45) days of the later of the Effective Date or the signing
of this Agreement by both parties.

E. Annual Marketing Support.

In each of Years one through ten, Pepsi shall provide Customer with marketing support
that has a value of up to Eighteen Thousand US Dollars ($18,000) (the “Annual Marketing
Support”). The Annual Marketing Support will be held by Pepsi, and accessed by Pepsi for
point-of-sale materials provided by Pepsi in support of sale of the Products at the Facilities.
Utilization of the Annual Marketing Support will be mutually agreed to by the parties. Customer
acknowledges and agrees that unused Annual Marketing Support in any Year will not be carried
over to a subsequent Year and will not be redeemable for a cash payment.

F. Annual Sustainability Funds.

In each of Years one through ten, Pepsi shall provide Customer with annual sustainability
funds with a value of up to One Thousand US Dollars ($1,000), not to exceed ten (10)
consecutive Years (the “dnnual Sustainability Funds”). The Annual Sustainability Funds will
be used and spent by Pepsi on mutually agreed to sustainability opportunities for the benefit of
Pepsi and Customer. Customer acknowledges and agrees that any value of the Annual
Sustainability Funds that remains unused at the end of a given Year will not carry forward to the
subsequent Year and is not redeemable for cash.

G. Campus Ambassador Funds.

In each of Years one through ten, Pepsi shall provide Customer with campus ambassador
funds in the amount of Two Thousand US Dollars ($2,000) to be used and spent on mutually
agreed to marketing and promotional opportunities for the benefit of Pepsi and Customer (the
“Campus Ambassador F, unds”). The Campus Ambassador Funds will be paid to Customer
within forty-five (45) days after the commencement of each applicable Year, except that in Year
One, such payment will be made within forty five (45) days of the later of the Effective Date or
the signing of this Agreement by both parties. Pepsi and University will work together with the
University’s designated student Campus Ambassador in coordinating events at which the Parties
may promote Pepsi Products or for which donated Products can be utilized.

H. Commissions.

Commissions, as a percentage of the actual cash (“cash in bag” or “CIB”) collected by
Pepsi from the Vending Machines placed at the Facilities, plus actual amounts received by Pepsi
in connection with credit card or debit card sales (collectively with CIB, “Revenue™), less any
applicable Government Imposed Taxes or Container Deposits (“Commissions™).  Such
Commissions shall be at the rate(s) set forth below (the “Commission Rate) and shall be
calculated as follows:
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(Revenue — applicable Government Imposed Taxes and Container Deposits) * Commission Rate =
Commission Due

Product Minimum Vend Price* | Commission Rate**
200z Carbonated Soft Drinks, $1.75 45%
Gatorade, Aquafina, Lipton Iced
Team, and Lipton Brisk
9.50z Starbucks Frappuccino $2.50 45%
120z Mountain Dew Kickstart $2.50 45%
18.50z Lipton Pure Leaf $1.75 45%
* Pepsi shall have the right to increase vend prices by $0.25 in each of Years 3, 6, and
B
** If Pepsi proposes any new Products not on the attached Product list or otherwise
available to the consuming public as of the date of this Agreement to the Customer
during the Term, then Pepsi shall have the right to apply a different Commission Rate
(but in no event less than 45%) and/or Minimum Vend Price for such new Product.

(1) Commissions Payment. Commissions shall be remitted by Pepsi to the
Customer within thirty (30) days of the end of each 4-week accounting period established by
Pepsi and shall be accompanied by documentation in sufficient detail to enable Customer to
understand Pepsi’s calculation of revenue and Commissions owed. Pepsi shall also make all
pertinent revenue and sales records respecting the Vending Machines available to Customer.
Customer agrees that it is responsible for reviewing such records and that any claim or dispute
relating to the Commissions must be brought by Customer in writing within three (3) years of the
date such Commissions payment is due. Customer further acknowledges and agrees that it shall
not receive any Commissions payment from Pepsi for a particular 4-week accounting period if
Commissions fail to reach a certain threshold amount for that period. The applicable threshold
amount is $75 per 4-week accounting period. Each 4-week accounting period during the Term
shall be wholly distinct from every other 4-week accounting period (i.e. there will be no overlap
of any two accounting periods) and accounting periods (except for the first and last, which may
be partial periods) will continuously and successively occupy the Term, beginning on the
Effective Date of this Agreement.

(2) [deleted by agreement of the parties].

3) Change to Commission Formula. Customer agrees that Pepsi shall have the
right to change its formula/method for calculating Commissions at any time in its reasonable
discretion provided that any such formula adjustments shall not result in any change to the
Commissions due with respect to the same sales of Products under the Commissions terms set
forth herein.

4) Vend Price. Pepsi shall have the absolute right, at its sole discretion, to change
vend prices as it deems appropriate in light of cost of goods increases or to otherwise stay
reasonably consistent with applicable vending prices for similar accounts operating in the
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relative geography, provided that any such change in minimum vend price shall not result in any
change to the Commissions due with respect to the same sales of Products.

8. ADDITIONAL CONSIDERATION.

In addition to the consideration specified above, and provided Customer is not in material
breach of this Agreement, Pepsi shall provide the following further consideration to the Customer-

A. Upon request of customer, Pepsi will provide up to a total value of One Thousand us
Dollars ($1,000) per Year in donated Products across the Facilities at no additional charge to
Customer; provided, however, that the Customer will administer all requests through a central
contact so that the Customer may prioritize the requests. Customer acknowledges and agrees
that donated Product requests not used/made in any Year shall not be carried over to the
subsequent Year, or be redeemable for cash payment.

B. Pepsi shall provide the Customer with sufficient recycling containers to accommodate the
anticipated number of empty Beverage containers to be generated from the sale of Products on
the Facilities. The Customer shall have the right to redeem the bottles returned from the
Facilities.

C- Student & Alumni Career Support. (1) Pepsi will provide support to Customer in the
form of an annual commitment to hire qualified University of the District of Columbia graduates
into Pepsi's Management Training Program, with an annual value of Sixty Thousand US Dollars
(860,000). The student and alumni hire program will include commercially reasonable and good
faith efforts to hire or supervise a target of one student or alumni of Customer each Year for the
course of the Term. The parties will mutually agree on the framework to measure Pepsi’s
performance in this regard. (2) Pepsi’s obligations pursuant to this provision shall be subject to
applicable law, including, without limitation, equal employment opportunity Jaws. Pepsi shall
not discriminate, in connection with any of its obligations set forth in this Agreement, against
any employee, applicant for employment, or recipient of services on the basis of veteran status,
race, religion, color, sex, sexual orientation, age, disability, or national origin,

9. EQUIPMENT AND SERVICE.

A, Beverage Dispensing and Other Equipment.

(1) Pepsi shall, based upon Pepsi’s survey of the Facilities” needs, provide and insta]l
all Equipment at the Facilities for the dispensing of Product during the Term. Title to all
Equipment shall be with Pepsi or its affiliates.

(2)  During the Term Pepsi will provide, at no charge to the Customer, preventative
maintenance and service to the Equipment. Pepsi will service and stock, if necessary, (i)
the Equipment (including any parts or consumables required in order to keep the
Equipment functioning normally) and (ii) any additional Equipment determined by the
parties to be installed at new locations on the F acilities.
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3) The Equipment may not be removed from the Facilities without Pepsi’s written
consent, and the Customer agrees not to encumber the Equipment in any manner or
permit other equipment to be attached thereto except as authorized by Pepsi, provided
however that Customer may move or relocate the Equipment if necessary in the event of
an emergency. At the end of the Term, Pepsi shall have the right to, and shall upon
request of the Customer, remove all Equipment from the Facilities at no expense to the
Customer.

) Pepsi shall be responsible for collecting, for its own account, all cash monies from
the Vending Machines and for all related accounting for all cash monies collected
therefrom.

(5)  Pepsi, upon mutual agreement between the parties, may agree to install magnetic
strip card, online or chip card offline readers on Vending Machines placed at the
Facilities. If agreed to by Pepsi, Vending Machines in mutually agreed upon locations
will be fitted with magnetic stripe card on-line or chip card off-line readers in accordance
with a mutually agreed to conversion schedule, terms, and conditions.

(6)  Pepsi reserves the absolute right to remove any glass front Vending Machine that
sells less than eight (8) cases of Product per week or any other Vending Machine that
sells less than two (2) cases of Product per week provided that any removal of a Vending
Machine shall not result in any change to the Commissions due to Customer with respect
to the sales of Products. Pepsi agrees to have installed and in good working order at least
20 Vending Machines at all times during the Term.

B. Service to Equipment.

Pepsi or its designated agents shall be responsible for maintaining, repairing and
replacing the Equipment. Nothing in this paragraph shall be construed so as to require Customer
to modify or materially diminish its ordinary and customary provision of routine janitorial
maintenance and other custodial or cleaning services in the Facilities. Pepsi shall provide
Customer with a telephone number to request emergency repairs and receive technical assistance
related to the Equipment. Pepsi shall respond to each Customer request and use reasonable
efforts to remedy the related Equipment problem based on the timelines set forth in section D
below.

Pepsi will provide, at no charge to Customer, preventative maintenance and service, including
any necessary repairs, to all Equipment. Pepsi will also provide University with a telephone
number to request emergency repairs and receive technical assistance related to the Equipment
after business hours. In over 90% of instances, requests for repairs or service that are called in to
Pepsi prior to 12:00 noon are to be fulfilled on the same day, repairs or service requested after
12:00 noon are to be completed no later than 12:00 noon on the following day, and all service
calls must be addressed and mitigated within 24 hours. Service call response time must be
commensurate with the operating environment to which it corresponds. Pepsi’s service record

14



10.

shall be measured in the aggregate; an isolated failure to respond within time frames above hours
shall not constitute a material breach of the Agreement.

C. Dedicated Pepsi Representatives
Pepsi will designate employees who are responsible for the day to day and long term
management of the account as set forth on pages 12 and 13 of Attachment 1.

D. Joint Business Planning and Reviews.

Pepsi agrees to coordinate regular planning business reviews with Customer on at least a
quarterly basis. During such reviews, Pepsi will share the latest available data related to the sale
of the Products at the Facilities and status of payments, budgets and performance of
consideration described in Section 7 and 8 above and the parties will plan mutually agreeable
marketing programs.

REMEDIES FOR LOSS OF RIGHTS - TERMINATION.

A. Customer’s Termination Rights.

Without prejudice to any other remedy available to Customer at law or in equity in
respect of any event described below, this Agreement may be terminated by Customer at any
time effective thirty (30) days following written notice to Pepsi from Customer if:

(1) Pepsi fails to make any payment due hereunder, and such default shall continue
for fourteen (14) days after written notice of such default is received by Pepsi; or

(2)  Pepsi breaches or fails to perform any other material term, covenant or condition
of this Agreement or any representation or warranty shall prove to have been false or
misleading in any material respect and Pepsi fails to cure such breach within thirty 30)
days after written notice of default is delivered to Pepsi. If such cure cannot reasonably
be accomplished within such thirty (30) day period, this provision shall not apply where
Pepsi shall have, in good faith, commenced such cure and thereafter shall diligently
proceed to completion; provided, however, that such cure is completed to the reasonable
satisfaction of Customer within ninety (90) days from the date of Pepsi’s receipt of such
written notice of default.

Customer shall have the right to terminate this Agreement for convenience by sending written
notice to Pepsi specifying such termination date, which date shall not be less than ninety (90)
days after the date of such notice (the “Early Termination Date”). At or before the Early
Termination Date, University shall pay an carly termination fee to Pepsi equal to ONE
HUNDRED SEVENTY-THREE THOUSAND FIVE HUNDRED DOLLARS ($173,500.00)
(the “Early Termination Fee”). The parties acknowledge and agree that the calculation of the
Early Termination Fee includes a reimbursement to Pepsi of the unearned portion of any upfront

15



funds and related equipment costs, and that upon payment of the Early Termination Fee, Pepsi
shall not have any other rights to reimbursement of any other funds.

B. Pepsi’s Termination Rights.

Without prejudice to any other remedy available to Pepsi at law or in equity in respect of
any event described below, this Agreement may be terminated in whole or in part by Pepsi at any
time, effective thirty (30) days following written notice to the Customer if (i) a final judicial
opinion or governmental regulation prohibits, or materially impacts or impairs (e.g., beverage tax
or size restriction) the availability or cost of Beverages, whether or not due to a cause beyond the
reasonable control of the Customer; or (i1) Customer breaches any, or fails to perform any, other
material term, covenant or condition of this Agreement or any representation or warranty shall
prove to have been false or misleading in any material respect. In connection with the foregoing,
Pepsi shall give Customer notice of the event and where applicable (for events within
Customer’s control), shall provide Customer forty-five (45) days to cure such breach. If the
identified breach/event is not remedied with the applicable notice period, then Pepsi may
terminate this Agreement and recover from the Customer a limited, pro rata reimbursement in
accordance with Section D below (Sponsorship Fees in the Event of Certain Termination.).

C. Additional Termination Rights Available to Pepsi and Customer.

Without prejudice to any other right or remedy available to either party at law or in equity
of any event described below, this Agreement may be terminated by either party if the other
party, or any parent of such other party, shall: (1) have an order for relief entered with respect to
it, commence a voluntary case or have an involuntary case filed against it under any applicable
bankruptcy, insolvency or other similar law now or hereafter in effect (and such order or case is
not stayed, withdrawn or settled within sixty (60) days thereafter) it is the intent of the parties
hereto that the provisions of Section 365(e)(2)(A) of Title 11 of the United States Code, as
amended, or any successor statue thereto, be applicable to this Agreement; or (ii) file for
reorganization, become insolvent or have a receiver or other officer having similar powers over it
appointed for its affair in any court of competent jurisdiction, whether or not with its consent
(unless dismissed, bonded or discharged within 60 days thereafter); or (iii) admit in writing its
inability to pay its debts as such debts become due.

D. Sponsorship Fees in the Event of Certain Termination.

If Pepsi terminates this Agreement pursuant to Section .B(ii), then Pepsi shall be entitled
to receive from Customer, without prejudice to any other right or remedy available to Pepsi, and
Customer shall pay to Pepsi, all Annual Sponsorship Fee funding paid by Pepsi to the Customer
which remains unearned as of the time of termination. With regard to the Annual Sponsorship
Fee, the amount of such reimbursement shall be determined by multiplying Annual Sponsorship
Fee by a fraction, the numerator of which is the number of months remaining in the Year in
which the Agreement is terminated at the time such termination occurs and the denominator of
which is twelve (12).
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11.

TAXES.

Customer acknowledges and agrees that neither Pepsi nor its affiliates shall be responsible for any
income taxes payable by the Customer in connection with any fees payable by Pepsi to Customer under
this Agreement. In addition, Pepsi shall be responsible only for the payment of taxes on the sales of
Products through Vending Machines. Pepsi shall not be assessed common area maintenance fees, taxes
or other charges based on its occupation of the space allocated to its Equipment. Customer acknowledges
and agrees that in the event that Pepsi incurs Government Imposed Taxes or Container Deposits, it may
incorporate them into the prices of the Products and, to the extent that the revised price would cause
Pepsi to violate any limitation imposed by this Agreement on pricing or price increases, then such pricing
or increase shall not be construed so as to give rise to such a violation.

12.

CONFIDENTIALITY.

A. Except as otherwise required by law or the rules or regulations of any national
securities exchange or the rules or regulation of the Customer, the Customer and Pepsi agree not
to disclose Confidential Information (as hereinafter defined) to any third party other than to their
respective directors, officers, employees and agents (and directors, officers, employees and
agents of their respective affiliates and, in Customer’s case, members of its Board of Trustees or
any Committee thereof) and advisors (including legal, financial and accounting advisors)
(collectively, “Representatives™), as needed.

B. “Confidential Information” shall include all non-public, confidential or
proprietary information that Customer or its Representatives make available to Pepsi or its
Representatives or that Pepsi or its Representatives make available to Customer or its
Representatives in connection with this Agreement. “Confidential Information” shall not
include the terms and conditions of this Agreement, except that any specific financial
undertaking set forth herein, and the contents of Section 8.C hereof, shall collectively be referred
to as “Pepsi Protected Contract Information”.

C: Each party agrees to protect the confidentiality of the Confidential Information in
the same manner that it protects the confidentiality of its own proprietary and confidential
information of like kind. The parties agree to notify each other of any unauthorized use or
disclosure of Confidential Information and to take all actions reasonably necessary to prevent
further unauthorized use or disclosure thereof.

D. Pepsi acknowledges that the Customer is subject to the District of Columbia’s
version of the Freedom of Information Act and that this Agreement, including all attachments
hereto, is a public contract, subject to disclosure pursuant to an appropriate request under DC
FOIA. To the extent permitted by DC FOIA and other applicable law, Customer will use
reasonable efforts to redact or otherwise obscure from public disclosure the Pepsi Protected
Contract Information.
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13.

14.

B These Confidentiality provisions and the obligations of the parties hereunder will
survive the expiration or sooner termination of this Agreement

REPRESENTATIONS, WARRANTIES AND COVENANTS.

A. Each party represents and warrants to the other: (1)it has full power and
authority to enter into this Agreement and to grant and convey to the other the rights set forth
herein; and (2) all necessary approvals for the execution, delivery and performance of this
Agreement have been obtained and this Agreement has been duly executed and delivered by the
parties and constitutes the legal, valid and binding obligation, enforceable in accordance with its
terms, and nothing contained in this Agreement violates, interferes with or infringes upon the
rights of any third party; (3) the respective signatory of this Agreement is duly authorized and
empowered to bind the party to the terms and conditions of this Agreement for the duration of
the Term; and (4) the parties have complied with all applicable laws, ordinances, codes, rules and
regulations relating to its entering into this Agreement and its performance hereunder.

B. Each of the parties hereto agree that: (1) the representations, warranties and
covenants contained herein shall survive the execution and delivery of this Agreement, and
(2) except as expressly set forth herein, neither party has made, and neither party is relying on,
any representation or warranty, express or implied, with respect to the subject matter hereof.

C. To the extent that the any intercollegiate athletic team is relocated to a venue
which is not within the Facilities as its home venue, Pepsi agrees that the exclusivity rights
described in this Agreement shall be waived as to such alternate venue and the Customer shall
have no affirmative obligation under this Agreement with respect to such venue.

INDEMNIFICATION; ANTI-DEFICIENCY.

A. Except for matters involving gross negligence or willful misconduct of the
Customer, Pepsi will indemnify, protect, defend, and hold the Customer, its trustees, officers,
employees, students, representatives and agents harmless from any and all suits, actions, claims,
demands, losses, costs, damages, liabilities, fines, expenses and penalties (including reasonable
attorneys’ fees) arising out of or connected with: (i) any alleged or actual breach of any term or
condition of this Agreement; (ii) any claim that the Equipment is defective; (iil) any act or
omission by Pepsi to the extent such claim arises out of Pepsi’s negligence or willful misconduct
or as may be allowed under applicable law; and (iv) product liability suits resulting from the use
or consumption of Products purchased from Pepsi. Monies due or to become due to Pepsi under
this Agreement may be retained by the Customer as necessary to satisfy any outstanding claim
which the Customer may have against Pepsi.

B. The parties acknowledge and agree that Customer’s obligations to fulfill financial
obligations of any kind under this Agreement shall remain subject to the provisions of (a) the
federal Anti-Deficiency Act, 31 U.S.C. 1341, 1342, 1349, and 1351; (b) the District of Columbia
Anti-Deficiency Act, D.C. Official Code; (c) D.C. Official Code 47-105; and (d) D.C. Official

18



15.

Code 1-204.46, as the foregoing statutes may be amended from time to time, regardless of
whether a particular obligation has been expressly so conditioned.

C. The provisions of this Section shall survive the termination of this Agreement.
INSURANCE.

A. Pepsi shall procure and maintain, all at times during the Term and for a period of
three (3) years thereafter, the types of insurance coverage specified below, which (i) shall be
issued by insurance companies authorized to do business in the District of Columbia that have
received an A or better (and be in a financial size category of class VII or higher) rating by the
latest edition of A.M. Best’s Insurance Rating Service and that are otherwise reasonably
satisfactory to Licensor; (ii) designate as additional insureds, Customer, Customer’s current
trustees, officers, directors, employees, or agents, and any other parties in interest from time to
time designated in writing by notice from Customer to Pepsi (collectively, the “Additional
Insureds™); (iii) be written as primary policy coverage and not contributing with or in excess of
any coverage which Customer may carry; (iv) provide for thirty (30) days’ prior written notice to
Customer of any cancellation or other expiration or material modification of such policy or any
defaults thereunder; and (v) contain an express waiver of any right of subrogation by the
insurance company against the Additional Insureds. Neither the issuance of any insurance policy
required hereunder nor the minimum limits specified herein with respect to Pepsi’s insurance
coverage shall be deemed to limit or restrict in any way Pepsi’s liability arising under or out of
this Agreement. Prior to Pepsi’s installation of any Equipment to the Facilities, and as may be
requested by Customer during the Term, Pepsi shall deliver to Customer a certificate evidencing
the policies required to be carried by Pepsi.

1. Commercial General Liability Insurance. Pepsi shall provide evidence that it carries
$2,000,000 per occurrence limits; $2,000,000 aggregate; Bodily Injury and Property Damage
including, but not limited to: premises-operations; broad form property damage; Products
and Completed Operations; Personal and Advertising TInjury; contractual liability and
independent contractors. Pepsi shall maintain Completed Operations coverage for two 2)
years following final acceptance of the work performed under this Agreement. The policy
shall not contain any sexual/physical abuse or molestation exclusions.

2. Automobile Liability Insurance. Pepsi shall provide automobile liability insurance to cover
all owned, hired or non-owned motor vehicles used in conjunction with the performance of
this Agreement. The policy shall provide a $5,000,000 combined single limit for bodily
injury and property damage.

3. Workers’ Compensation Insurance. Pepsi shall provide Workers’ Compensation insurance in
accordance with the statutory mandates of the District of Columbia.

4. Employer’s Liability Insurance. Pepsi shall provide employer’s liability insurance as
follows:  $5,000,000 per accident for injury; $5,000,000 per employee for disease; and
$5,000,000 for policy disease limit.

5. Umbrella or Excess Liability Insurance. Pepsi shall provide umbrella or excess liability
(which is excess over employer’s liability, general liability and automobile liability)
insurance as follows: $2,000,000 per occurrence.
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6. Property Insurance. Pepsi shall maintain an all-risk property policy insuring the Equipment
and all other items of personal property of Pepsi’s located on or about the Facilities, against
loss or damage from vandalism and malicious mischief, in an amount equal to the full
replacement costs thereof.

7. Crime Insurance. Pepsi shall maintain a third party crime policy to cover the dishonest acts of
Pepsi’s employees, representatives, or agents, that result in a loss to the Customer. The policy
shall provide a limit of $50,000 per occurrence.

8. Sexual/Physical Abuse & Molestation. Pepsi shall provide evidence that it carries insurance
coverage with $1,000,000 per occurrence limits; $2,000,000 aggregate. This insurance
coverage requirement shall be considered met if the general liability policy includes sexual
abuse and molestation coverage for the required amounts.

16. DELETED.

17.  NOTICES.

Unless otherwise specified herein, all notices, requests, demands, consents, and other
communications hereunder shall be transmitted in writing and shall be deemed to have been duly given
when hand delivered, upon delivery when sent by express mail, courier, overnight mail or other
recognized overnight or next day delivery service, or three (3) days following the date mailed when sent
by registered or certified United States mail, postage prepaid, return receipt requested, or when
deposited with a public telegraph company for immediate transmittal, charges prepaid, or by telecopier,
with a confirmation copy sent by recognized overnight courier, next day delivery, addressed as follows:

If to Pepsi:
Pepsi Beverages Company
200 Pepsi Way
Wytheville, VA 24382
Attn: Director, Food Service
With a copy to (which shall not constitute notice):
Pepsi Beverages Company
1111 Westchester Avenue
White Plains, NY 10604
Attn: Legal Department

If to Customer:

The University of the District of Columbia
4200 Connecticut Avenue NW
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Washington, DC 20008
Attn: Chief Operations Officer

With a copy to (which shall not constitute notice):

The University of the District of Columbia
4200 Connecticut Avenue NW
Washington, DC 20008

Attn: General Counsel

(xi)

CUSTOMER’S CONTRACT TEAM

a. Contract Administrator. The Contract Administrator (“CA”) The CA is
responsible for general administration of the Agreement and advising the
Contracting Officer (“CO”) as to Pepsi's compliance or noncompliance with
the Agreement. The CA has the responsibility of ensuring the work conforms
to the requirements of the Agreement and such other responsibilities and
authorities as may be specified in the Agreement. These include:

i. Keeping the CO fully informed of any technical or contractual
difficulties encountered during the performance period and advising
the CO of any potential problem areas under the Agreement;

ii. Coordinating site entry for Pepsi personnel, if applicable;

iii. Maintaining a file that includes all contract correspondence,
modifications, and records of inspections (site, data, and equipment).
iv. The address and telephone number of the CA is:

David Franklin

Deputy Chief Operating Officer, Auxiliary Enterprises
University of the District of Columbia

4200 Connecticut Ave, NW, Bldg. 38

Washington, DC 20008

Voice: (202) 274-

Email: David.Franklin@udc.edu
Website: www.udc.edu
v. The CA shall NOT have the authority to:

a.

Award, agree to, or sign any contract, delivery order or
task order. Only the CO shall make contractual
agreements, commitments or modifications;

Grant deviations from or waive any of the terms and
conditions of the Agreement;

Increase the dollar limit of the Agreement or authorize
work beyond the dollar limit of the Agreement,
Authorize the expenditure of funds by Pepsi;

Change the period of performance; or
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f. Authorize the use of Customer’s property, except as
specified under the Agreement.

vi. Pepsi shall be fully responsible for any changes not authorized in
advance, in writing by the CO and may be denied compensation or
other relief for any additional work performed that is not so
authorized; and may also be required, at no additional cost to the
Customer, to take all corrective action necessitated by reason of the
unauthorized changes

b. Contracting Officer (“CO”). Agreements will be entered into and signed on
behalf of the Customer only by a contracting officer. The contact information
for the Contracting Officer is:

Mary Ann Harris
Chief Contracting Officer (CCO)
University of the District of Columbia
Office of Strategic Sourcing & Procurement (SS&P)
4200 Connecticut Avenue NW
Washington, DC 20008
Phone: (202) 274-5426
Fax: (202) 274-6313
Email: mharrisi@ >
¢. Authorized Changes by the CO.
i. The CO is the only person authorized to approve changes in any of the
requirements of this Agreement.

ii. Pepsi shall not comply with any order, directive or request that
changes or modifies the requirements of this Agreement, unless issued
in writing and signed by the CO.

iii. In the event Pepsi effects any change at the instruction or request of
any person other than the CO, the change will be considered to have
been made without authority and no adjustment will be made to cover
any cost increase incurred as a result thereof,

18.  ASSIGNMENT.

This Agreement or any part hereof or interest herein shall not be assigned or otherwise
transferred by either party without the prior written consent of the other party nor shall the same be
assignable by operation of law, without the prior written consent of the other party; provided, however,
that Pepsi may assign and transfer this Agreement (in whole and not in part) following Customer’s prior
written consent to an affiliate except that the consent of Customer will not be required if (x) such
affiliate is capable of fully performing all obligations of the assignor hereunder, (y) such affiliate agrees,
under a separate agreement acceptable to the other party and signed by such affiliate, to perform all of
the obligations and assume all liabilities of the assignor hereunder, and (z) Customer is affirmatively
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given the opportunity to review whatever financial records of the transferee it reasonably requests from
Pepsi. This Agreement shall be binding upon and inure to the benefit of the parties hereto and their
respective permitted successors and assigns. Customer represents and warrants to Pepsi that any change
in the Food Service Provider at the Facilities shall not affect Pepsi’s rights or obligations hereunder.

19. GOVERNING LAW.

This Agreement shall be governed by and construed in accordance with the laws of the District
of Columbia (without giving effect to its choice of law principles thereof) and the laws of the United
States applicable thereto.

20. FORCE MAJEURE.

If the performance by either party hereto of its respective obligations under this Agreement is
delayed or prevented in whole or in part by acts of God, fire, floods, storms, explosions, accidents,
epidemics, war, civil disorder, strikes or other labor difficulties, or any law, rule, regulation, order or
other action adopted or taken by any federal, state or local government authority, or any other cause not
reasonably within such party’s control, whether or not specifically mentioned herein, such party shall be
excused, discharged and released of performance only to the extent such performance or obligation is so
delayed or prevented by such occurrence without liability of any kind. Nothing contained herein shall
be construed as requiring either party hereto to accede to any demands of, or to settle any disputes with,
labor or labor unions, suppliers or other parties that such party considers unreasonable.

21.  RELEASE, DISCHARGE OR WAIVER.

No release, discharge or waiver of any provision hereof shall be enforceable against or binding
upon either party hereto unless in writing and executed by both parties hereto. Neither the failure to
insist upon strict performance of any of the agreements, terms, covenants or conditions hereof, nor the
acceptance of monies due hereunder with knowledge of a breach of this Agreement, shall be deemed a
waiver of any rights or remedies that either party hereto may have or a waiver of any subsequent breach
or default in any of such agreements, terms, covenants or conditions.

22.  PRIOR NEGOTIATIONS; ENTIRE AGREEMENT.

This Agreement and the exhibits attached hereto, Pepsi’s proposal dated September 13, 2017,
which is attached hereto as Attachment 1 and hereby incorporated herein (“Pepsi Proposal”), Pepsi’s
Best and Final Offer dated February 9, 2018, which is attached hereto as Attachment 2 and hereby
incorporated herein (“Pepsi BAFO”), and Customer’s Request for Proposals #GF-2018-R-0009 dated
November 14, 2017, a copy of which has been received by Pepsi, is available on the Customer’s
procurement website, and is hereby incorporated herein (“Customer RFP”), together set forth the entire
understanding between the parties in connection with respect to the subject matter hereof, and no
statement or inducement with respect to the subject matter by either party hereto or by any agent or
representative of either party hereto which is not contained in this Agreement shall be valid or binding
among the parties. This provision shall not be read to invalidate or amend any other written agreements
between Pepsi and/or any of its affiliates and any affiliate of Customer.
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23.  RELATIONSHIP OF THE PARTIES.

The parties are independent contractors with respect to each other. Nothing contained in this
Agreement will be deemed or construed as creating a relationship of principal and agent, joint venture,
partnership or any association between the parties except as specifically stated herein. This Agreement
is made for the benefit of the parties hereto and not for the benefit of any third party.
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24.  EFFECT OF HEADINGS.

The headings and subheadings of the sections of this Agreement are inserted for convenience of
reference only and shall not control or affect the meaning or construction of any of the agreements,
terms, covenants and conditions of this Agreement in any manner.

25. CONSTRUCTION,

This Agreement has been fully reviewed and negotiated by the parties hereto and their respective
legal counsel. Accordingly, in interpreting this Agreement, no weight shall be placed upon which party
hereto or its counsel drafted the provision being interpreted. Wherever this Agreement provides for one
party hereto to provide authorization, agreement, approval or consent to another party hereto, or
provides for mutual agreement of the parties hereto, such authorization, approval, agreement or consent
shall, except as may otherwise be specified herein, be given in such party’s reasonable judgment and
reasonable discretion, and shall be in writing unless otherwise mutually agreed by the parties. In the
event of any conflict between the terms of this Agreement, the Pepsi’s BAFO, the Pepsi Proposal or the
Customer RFP, the conflict shall be resolved by application of the conflicting terms in the order set forth
in this sentence.

26. SEVERABILITY.

If any term or provision of this Agreement shall be found to be void or contrary to law, such term
or provision shall, but only to the extent necessary to bring this Agreement within the requirements of
law, be deemed to be severable from the other terms and provisions hereof, and the remainder of this
Agreement shall be given effect as if the parties had not included the severed term herein.

27. AMENDMENTS.

No provision of this Agreement may be modified, waived or amended except by a written
instrument duly executed by each of the parties hereto. Any such modifications, waivers or amendments
shall not require additional consideration to be effective.

28.  COUNTERPARTS.

This Agreement may be executed in two or more counterparts, each of which shall be deemed an
original but all of which together shall constitute one and the same instrument.

29.  FURTHER ASSURANCES.

Each party hereto shall execute any and all further documents or instruments and take all
necessary action that either party hereto may deem reasonably necessary to carry out the proper
purposes of this Agreement.
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Signature Page Follows

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be duly entered into
as of the date set forth below.

The Board of Trustees of

The University of the District of Columbia Bottling Group, LLC

By: By: Jm ﬂ“mﬁ/

Name: Ronald Mason, Jr. Name: S Aé/. y Oitlan

Title: President Title: £E€Y ACcoun7 AdAwa ger
Date: Date: __ [/ / /5 / /8
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Exhibit A
Current description & pricing for Postmix Products and Packaged Products

Customer acknowledges and agrees that in the event that Pepsi incurs Government Imposed
Taxes or Container Deposits, it may incorporate them into the prices of the Products and, to the
extent that the revised price would cause Pepsi to violate any limitation imposed by this
Agreement on pricing or price increases, then such pricing or increase shall not be construed so as
to give rise to such a violation.

Bottle & Can

Brand Mix Unit_Case On-Ticket

Cop_CSD_TOTAL | 200z/591mlTotal | $22.05
Ocean_Spray_Total 15.20z/450ml Total | $16.00
Lipton_PurefLeaf_Total |18.50z /S47ML Total $13.42

| Aquafina_Base Total | 2007/591miTotal | §10.87
Gatorade_Total | 200z/591miTotal | $20.00
LifeWTR_Total 23.702/700ml Total | $14.89

_ LifeWTR_Total | 1literTotal | $18.07
Frappuccino_Total 9.50z12L | $18.07
Lipton_Iced_Tea_Total 2002z/591ml Total $29.17

Fountain Pricing

Carbonated Soft Drinks 5 $ 7550 $15.10
Gatorade 3 $ 47.76 $15.92
Tropicanal/lipton Brisk 5 $ 75.50 $15.10
Dole (Juice Pak) 3/1 Gallon Cartridge 3 $ 9441 $31.47
Flavor Shots 4 $ ~20.00 $21.57
Lipton Tea Liquid Concentrate Green Tea w Citrus 3 $ 55.74 $18.58
Sobe Life Water Zero Cal Yumberry Pomegranate 3 $ 50.01 $16.67
120z $40.97
160z $63.88
240z $73.52
120z $39.77
160z $39.77
240z $33._32
20lb $29.52
20lb Deposit $35.00
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EPSI BEVERAGES COMPANY

Attachment 1

Pepsi Proposal
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'f,‘@ PEPSI BEVERAGES COMPANY

Attachment 2

Pepsi Best and Final Offer
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UNIVERSITY %
DISTRICT OF

(COLUMBIA
———1851

Office of the Chief Financial Officer

TO: Mary Ann Harris
Chief Contracting Officer

FROM: Munetsi Musara ﬂ”—’

Chief Financial Officer<<=—

University of the District of Columbia
DATE: November 6, 2018
SUBJECT: Certification of Funds Availability for Pouring Rights contract with PepsiCo
This is to certify that funds in the amount of $173,500 are available in the FY20 Operating
Budget for the University of the District of Columbia (GFO) for the provision of Pouring Rights

under proposed Contract No. GF-2019-C-0021.

The University has sufficient budget authority to address the early termination fee ($173,500) in
the event that a decision is made to terminate the agreement prior to the end of contract term.

Should you have any questions, please contact Munetsi Musara at 202-274-6410.

4200 Connecticut Avenue NW, Bldg. 39 2™ Floor, Washington, DC 20008 | 202.274.5181 | udc.edu



UNIVERSITY
DISTRICT OF

Office of the Chief Financial Officer

TO: The Honorable Phil Mendelson
Chairman, Council of the District of Columbia

THRU: Deloras Shep
Associate ChiefF1nancial Officer, Education Cluster
FROM: Munetsi Musara
Chief Financial Officer, University of the District of Columbia
DATE: November 2, 2018
RE: UDC — Pepsi Pouring Rights Agreement
Conclusion:

There is no anticipated financial risk to the University of the District of Columbia in the event
that a decision is made to terminate the Pouring Rights agreement entered into with Pepsi
Beverages Company and thereby triggering the early termination fee clause.

Background:

In a closed session on September 26, 2018, the Board of Trustees (“Board™) of the University of
the District of Columbia approved the attached 10 year sponsorship agreement between the
University and Bottling Group, LLC / Pepsi Beverages Company (Pepsi), in which Pepsi became
the exclusive supplier of beverages within University Facilities beginning October 1, 2018
through September 30, 2028. The Board did not ratify the resolution as no public announcement
was made. Per the attached memo from the Assistant General Counsel, the University intends to
submit the attached resolution and agreement for ratification at the next Board session.

The agreement was entered into, subject to the review and approval by the Council of the District
of Columbia occurring, if required, or if not required, providing authority to the University
President to take the actions necessary to finalize the agreement.

Per the agreement, Pepsi will be the exclusive supplier of beverages, as well as have the right to
advertise and promote products in and with respect to the University and the University marks.
In consideration for the advertising, merchandising, promotional rights, and other related rights
and benefits provided to Pepsi by the University, Pepsi agreed to provide the University multiple
forms of payments. The aggregate financial benefit to the University through September 2028 is

4200 Connecticut Avenue NW | Washington, DC 20008 | 202.274.5000 | udc.edu




estimated at $2,000,000. Below is a chart detailing the financial terms of the agreement and
related revenue sources:

Fi ial Proposal § y - 10 Year

L. 1 2 3 4 5, 6 7| 8 CI T _Total Comments |
Lauttal Support Funds _ 1 _ $30,000 1 $30,000 $60,000[Cash
|Annua; Sponsorship _| 55,0000 55,0000 550000 $55000] $55,000,  §55,000]  $55.000  §55.000]  §55.000,  $55,0000  $550,000/Cash
Scholarship Fund $10,000 $1 03000+ $10,000] 810,000r $10,000, §10,000 $10,000 $1C,000 $10,000 $1 0,009"’ $100,000: Cash
Athletic Support | $5000 $5,000 $5,000 $5,000 $5,000 $5,000 $5,000 $5.000 $5,000( 3%009"_ $50,000:Cash
Marketing support Value $18,000 $18,000, 8181000“’ $18,000! §18,0000 $1 8-,000; $18,000 $18,000 $18,000 $18,000 $180,000{Non-Cash
{Donated Product _ __31.000  §10000  $1,000  $1,000  $1.000  $1,0000  §1,000] $1,000_  $1,000]  $1,000 $10,000Non. Cash
ICampus Ambassador | $2,000,  $2,000] _ $2,000, _$2,000] _$§2,000, _ $2,000  $§2,000]  $2,000  $2,000]  $2,000 $20,000|Cash _
|Sustanability o] $1,000 $1,000 $1,000 $1.000 $1,000! $1,000 $1,000 $1,000  $1,000 $1,000 $10,000[Non.Cash
Pepst Management Program $60,000 $60,000 $60,000 $60.000 $60,0000 $60,000 $60,000 $6€,000 $60,000 $60,000 $600,000(Non-Cash
[Vending Commison @ 45%_— sa1700]  sa1700]  sazsoo ssool snoon Gasce] Cssases, sl s g0 sl

$193,700] $193.,700] $199,500" $199 500/ $235,000  $205,300( $205,300  $205,300] $211,200  $241,200!  $2,089,700

Cash $ 113,700 $ 13700 $ 19,500 $ 119,500 $155,000 $125,300 $125,300 $125300 § 131,200 § 161,200 $2,289,700
NonCash .8 80000 $ 80000 $ 30,000 $ 80,000 $ 80,000 $ 80,000 $ 80.000 $ 80,000 $ 80,000 $ 80,000  $500,000)
"Total [s 193,700 $193,700 $199,500 $199,500 $235,000 $205,300 $205,300 $205,300 $ 211,200 $ 241,200 2089700

The University has the right to terminate the Agreement for convenience, anytime during the
term, however doing so will require the University to pay an early termination fee within 90 days
of the notice of termination.

Financial Impact:

While this agreement gives Pepsi exclusive Pouring Rights, subject to certain limited exceptions,
nothing in it requires the University itself to purchase any quantity of beverages or any other
products directly from Pepsi. The agreement does, however includes a clause requiring the
payment of an early termination fee in the amount of $173,500 in the event that the University
submits a termination notification at any time prior to September 30, 2028, the end of the
agreement term.

The University has sufficient budget authority to address the early termination fee in the event
that a decision is made to terminate the agreement prior to the end of the contract term.

Attachments:

1. Board of Trustees UDC Resolution No. 2018-30 and related Pouring Rights Agreement.

4200 Connecticut Avenue NW | Washington, DC 20008 | 202.274.5000 | udc.edu




BOARD OF TRUSTEES
UNIVERSITY OF THE DISTRICT OF COLUMBIA
UDC RESOLUTION No. 2018-30

SUBJECT: Approval of Proposed Multi-Year Agreement for Exclusive
Pouring Rights at the University of the District of Columbia

WHEREAS, pursuant to D.C. Official Code §38-1202.01(a), the Board of Trustees
(“Board”) has the power to make contracts and procure and contract for goods and
services; and

WHEREAS, pursuant to 8B DCMR §205.4(a), specific authorization of the Board is
required for any commitment by the University of the District of Columbia
(“University”) for more than seven (7) years; and

WHEREAS, Bottling Group, LLC, and its affiliates and/or subsidiaries comprising
Pepsi Beverages Company (“Pepsi”) and the University desire to enter into a proposed
ten (10) year Sponsorship Agreement, whereby Pepsi will be the exclusive supplier of
beverages within University Facilities (as such term is defined in the Pouring Rights
Agreement) in exchange for providing, among other things, certain cash and in-kind
payments to the University, substantially in the form attached hereto as Appendix A
(“Pouring Rights Agreement”); and

WHEREAS, Pepsi and the University have completed negotiation of the key business
terms of the Pouring Rights Agreement; and

WHEREAS, pursuant to D.C. Code § 1-204.51, the Board of Trustees shall cause to be
submitted to the Council of the District of Columbia (“Council”) all contracts having a
term of more than five (5) years and involving expenditures out of an appropriation
which is available for more than one year; and

WHEREAS, the University is currently exploring through contact with the Council
whether the Pouring Rights Agreement is considered by the Council to involve
expenditures out of an appropriation which is available for more than one year and is
therefore required to be submitted by the University for review and approval by the
Council.

NOW, THEREFORE, BE IT RESOLVED, that the Board of Trustees of the
University hereby approves the proposed Pouring Rights Agreement subject to review
and approval by the Council of the District of Columbia, should it be determined that
such review and approval is required; and

BE IT FURTHER RESOLVED, that if it is determined that the Pouring Rights
Agreement is required to be submitted to Council for review and approval, the
University is hereby authorized to forward to the Council of the District of Columbia the
Pouring Rights Agreement for its review and approval; and



BE IT FURTHER RESOLVED, that if Council review of the Pouring Rights
Agreement is determined not to be required, or if Council does review and approve the
Pouring Rights Agreement, then the President is hereby authorized to take all necessary
actions to finalize and execute the Pouring Rights Agreement.

Approved by the Executive Committee %Aﬁ /6,0 Aﬂ? b g @é@

October 30, 2018

Christopher Bell
Chairperson of the Board
Ratified by the Board of Trustees
November 7, 2018
Christopher Bell

Chairperson of the Board



SPONSORSHIP AGREEMENT

This sets forth the agreement (“Agreement”) between Bottling Group, LLC a Delaware limited
liability company and its affiliates and/or respective subsidiaries collectively comprising Pepsi Beverages
Company, with an office located at 200 Pepsi Way, Wytheville, VA 24382 (“Pepsi”) and The Board of
Trustees of the University of the District of Columbia, with its principal place of business at 4200
Connecticut Avenue NW, Washington, DC 20008 (the “Customer”).

o

WHEREAS, Pepsi desires the right to be the exclusive supplier of Beverageg (as defined below)

to the Customer; and
\ Sy ;‘. N \ ‘;‘,

WHEREAS, Pepsi has submitted a bid in response to a. re uest for proposals?"‘lssued by the
Customer for the exclusive right to develop and carry out a progf'am for the sale of its beverage products
in all facilities owned or operated by the Customer; and o™ N \:“x .323
.\'m \ \ N -

WHEREAS, Pepsi is experienced in mstallmg,,.,operatmg, ser::}cmg and” maintaining equipment
for dispensing beverage products and the Customer, has déte rmmed that it\s in the best interests of the
Customer to contract with Pepsi to provide serv1ees for the\sa eof;beVerage products; and

WHEREAS, Pepsi wishes to 1dent1fy_1tself sylth the Custogner and to have its products promoted
and sold at the Facilities (as defined below) and@rther«wmhes to'receive the other promotional benefits
provided for by the Customer in this Agregment and Yo

N
& 3 L)

NOW, THEREFORE, in, consxd rat101\0f the éerms covenants and conditions herein contained,
and the other mutual promlses seé\forth herem, theqz‘ames agree as follows:
S
- \:\ \ AGRFE‘\/IEN’T
N ‘:'

1. DEFINITIODS \ =T RN S

“Approvfd Cups eansjthe dlsposable cups approved by Pepsi from time to time as its standard
trademark cips aqd other con iners approved by Pepsi from time to time and bearing the trademark(s) of
Pepsi and/or other‘Reructs ‘;1 addition, Pepsi agrees that the Customer shall have the right to produce
hmlted-run commembra:;lv ¢.plastic cups reasonably acceptable to Pepsi for use at the Facilities and that
such cups sQall also be considered to be Approved Cups, provided that Pepsi’s trademark(s) for Pepsi®
shall be mcl‘ildei on such commemorative cups. The use and size of Pepsi’s trademark(s) on such
commemorative cups “shall be subject to the prior approval of Pepsi.

“Beverage” or “Beverages” means all carbonated and non-carbonated, non-alcoholic drinks,
however dispensed, including but not limited to, (i) colas and other flavored carbonated drinks; (ii) fruit
juice, fruit juice containing and fruit flavored drinks; (iii) chilled coffee drinks; (iv) chilled tea products;
(v) hypertonic, isotonic and hypotonic drinks (sports drinks and fluid replacements); (vi) energy drinks,
(vii) packaged carbonated or still water (including spring, mineral or purified), (viii) liquid concentrate

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b}2)(3X4A) and (11)/
Exempt from FOIA, D.C. Code 2-534(a)(1) and (¢)
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teas (“LCT™), (ix) frozen carbonated and non-carbonated beverages (“FB”), and (x) any future categories
of nonalcoholic cold beverage products that may be distributed by Pepsi. “Beverages” does NOT include
smoothies that are made fresh from frozen fruit products and blended with fruit, vegetables or yogurt at
any Facility.

“Competitive Products” shall mean any and all Beverages other than the Products.

“Container Deposits” shall mean fees that Pepsi as a retailer, bottler or dlstrlbutor of Products is
required to collect on sales of beverages in individual portion beverage contalners contamer deposit
laws in effect to ensure a high rate of recycling or reuse. By way of 1llus atlon 0 thls fee is most
typically five or ten cents per container and as of the date of this Agreementixsuch -laws were in effect in
the states of California, Connecticut, Hawai’i, lowa, Maine, Massachﬁse\s Mlchlgap, Iﬂew ’i/grk Oregon
and Vermont. “ s ,‘;\ x\_

“Customer Marks” shall mean (i) the De51gnat10n'§‘(as deﬁrgbcl bele\n)xand (ii) the Customer’s
characters, colors, emblems, designs, identifications,, logos, quascots fame, service marks, symbols,
trademarks, all trade names, uniforms and other pro rletgry'demgnatlons ich are owned, licensed to or
controlled by the Customer and which relate to the, gacﬂltlés and w]uch are in existence at the beginning
of the Term or which will be created during the Term. For clar ty purposes Customer Marks shall include,
without limitation, characters, colors, emblems, geggr}s’ 1dent1ﬁq_at10ns logos, mascots, name, service
marks, symbols, trademarks, all trade nanés, uniform’s d other proprietary designations associated with
or related to all intercollegiate athletic tea{ns assocﬁafted vgth ;he Customer, at the beginning of the Term
or which will be created during the T‘erm i3 qu

/ . o

“Designations” shall mcIude but not. be »llmlted to, the following: “A Proud Sponsor of The
University of the District of<{ Columbla o« e‘Ofﬁc‘gal Water and Soft Drink of The University of the District
of Columbia” and “Ofﬁc1al Spo\nsor oﬁIhe University of the District of Columbia.”

‘s

“Equipment®’ mea% the followmg fypes of equipment owned and operated by Pepsi and used to
sell or dispense tl}e Prodﬁcts\({) full service Beverage vendmg machines (“Vending Machines™); (ii) retail
single-serve food, service' %q\llup ent and (iii) fountain service equipment. For clarity purposes, snack
vending machmes arf not m% yded as “Equipment”.

“Faczltttes shalL mean the entire premises of 801 North Capital Street Campus, Van Ness
Campus, Bettie Backu Campus and every foodservice operatmg area controlled by the Customer (either
directly, or 1nd1\11}ctly y through its Food Service Provider) now or in the future, including all buildings, the
grounds, parking lots, dining facilities, snack bars, book stores, athletic facilities and concession stands,
and, for each building, the grounds, parking, lots, dining facilities, unbranded and branded food service
outlets and vending areas. This definition shall not be construed so as to impose any continuing obligations
on the Customer as to any Facility, or portion of a Facility, no longer controlled by the Customer, directly
or indirectly.

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b)}2)(3X(4A) and (11)/
Exempt from FOIA, D.C. Code 2-534(a)(1) and (e)
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“Food Service Provider” shall mean Perkins or any food service provider which may serve at the
Facilities at any point during the Term. The Customer acknowledges and agrees that this Agreement,
including the pricing, funding and other consideration provided for herein is based on the Customer’s
current operating model/use of third party Food Service Providers. Thus, in the event that: (i) if the
Customer is currently self-operated, the Customer switches to a Food Service Provider, or (ii) if the
Customer currently uses a Food Service Provider to operate its concessions, such agreement between the
Customer and the current Food Service Provider expires or is terminated, and the Customer enters into a
new arrangement with a Food Service Provider; then any such new or subseque agreement between the
Customer and any Food Service Provider (pursuant to either (i) or (ii) above) s a\l require such Food
Service provider to abide by the applicable pricing and other terms set forth ;n;thls Agreement

“Government Imposed Taxes” shall mean local, state, federalxor Judlclally unposed taxes which
are imposed specifically on the sale of Products through Vendmg’Machmeg\at the Facﬂltles For purposes
of illustration only, so-called “sugar taxes™ or *“soft drink taxes® are two comnrgn examples of Government
Imposed Taxes. < NS o

) \ \\ hd

“Packaged Products” shall mean Beverages; that are dlstrlbuted in pre—packaged form (i.e., Bottles

& Cans). A current list of Pepsi’s Packaged Products 1§ found m attached Exhibit A which may be

amended by Pepsi from time to time. N N

.

“Postmix Products” shall mean beverage products used to create and dispense fountain beverages.

A current list of Pepsi’s Postmix Products Q\found i attached 'Exhibit A which may be amended by Pepsi
from time to time. R -
/' . ., S RN ¥

“Products™ shall mearf Eostm1x Peructs and Packaged Products manufactured, bottled, sold

and/or distributed by Pepsi.-~_ ~ 2

-, »
W P %

N et

\
“Year” shall méan.eq&kliqnonthper1od during the Term commencing on the first day of the Term
or an anmversarythereoF =

«.,* N
™ " .
£ O \‘t.‘ e 7

* S
2. TERM.. .. W
L RN \L‘_ A ‘1 \u-
The term ofthls Agreement shall be for a ten (10) year period beginning on October 1, 2018
(“Eﬂecttv\e\Date”) and“exp;rlng on September 30, 2028, unless sooner terminated as provided herein
(“Term’™). \75(hen ﬁJlly executed, this Agreement will constitute a binding obligation of both parties until

explratlon or tegmnatr 1.

3. GRANT OF BEVERAGE AVAILABILITY AND MERCHANDISING RIGHTS.

During the Term, Customer hereby grants to Pepsi the following exclusive Beverage availability
and exclusive Beverage merchandising right as set forth and described below:

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b}2)}(3}4A) and (11¥
Exempt from FOIA, D.C. Code 2-534(a)(1) and (¢)
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A. Beverage Availability at the Facilities.
(1) Grant of Rights.

(a) Except for the Permitted Exceptions set forth in Section 6(A), Pepsi shall
have the exclusive right to make Beverages available for sale and distribution throughout
the Facilities, including the right to provide all Beverages sold at athletic contests (i.e.,
concession stands, sales in stands (hawking) or other means), bgoster club activities, and
all other special events conducted at any location on the Facilities. (“Special Events™).
Except for the Permitted Exceptions, the Products shall\'hg\ghc ;bgBeverages sold,
dispensed or served at the Facilities (i.e., at concession'stands: §aIZ=<‘s;ﬁir’1 sfad\d§,@i5wking) or
other means), and the Products shall be sold at all faod service go’ﬁ‘gesfiorf‘ or vending
locations located within the Facilities; and A A

+ v .
* 5
“u"- v

(b)  Pepsi shall have the right to install the liqpipmen}:th\foughout the Facilities,
at such locations which are convenient to “exjsting “electrical*outlets and which are
previously agreed to by Customer. Pepsifsj_lkall_ install the\E;gpipment at its sole expense.
Pepsi shall have the right to place ml!ﬁad}mé‘rkwbm}elfs on all sides of its Equipment. Pepsi,
or one of its affiliates, shall retaintitle to all Equipment,

N N ot '\* \‘u .
(2)  Purchasing of Postﬁii}rodué@c ™
". S 'A‘._’ '\: ‘,f i;
The Postmix Products shall h%)purché‘éqd by.Lustomer or the Food Service Provider from
Pepsi at the prices ,e's,taBlishg‘:d y-Pepsi :f}om time to time. The pricing for Postmix Product

shall be the then;published'pricing for National Accounts.
3) Purciiééiqg of Packaged Products.
- G Stk

The Eacl‘(a"‘ Q@P@Qﬁqts may.be purchased by Customer and shall be purchased by the Food

Sefiide;Pri)vfgqr (orby ‘Customer, if Customer operates food service directly) from Pepsi

at ‘prices 'es\tapliéqu by Pepsi from time to time. Current pricing for Packaged Products is

w7 as ‘s,gt forth in Exhibit A attached hereto. Thereafter, the prices may be increased once each

¢ ;w 'Yé‘axi not to e).gcieed 4% per annum. Pepsi shall provide thirty (30) days’ notice of any price
Y. increasesduring the Term.

’ ‘;j(4)hﬂ,food Service.

Dufing the Term, Pepsi shall work directly with Customer and the Food Service Provider

for the Facilities, to provide all of its requirements for the Products. Customer shall cause

its Food Service Provider to purchase the Product from Pepsi at pricing established by this

Agreement. The Customer shall cause its Food Service Provider to purchase Products from

Pepsi in sufficient quantities to ensure the regular and continuous distribution of the

Products at the Facilities. Pepsi shall work directly with Customer and its Food Service
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Provider to promote sales of the Products through appropriate point-of-sale and other
advertising materials bearing the trademarks of the Products at Pepsi’s expense.

5 Vending.

Pepsi shall have the right to place Vending Machines at the Facilities for dispensing the
Products; provided, however, that Customer shall have final approval on the location of
Vending Machines at any identified optimal locations for such equipment. Pepsi shall not
be assessed common area maintenance fees, taxes or other charges based on its occupation
of the space allocated to Vending Machines. T ™

%
" -~
&

. -,
2 T

«

B.  Product Merchandising Rights. L e

. ~ . \ . s
During the Term and subject to the terms ang,conditions‘copta‘izzqd in this Agreement,
Customer grants Pepsi the exclusive right to merchandise Bé,ye‘ragess\agthe»Faciliti% as set forth
and described below: " : g

. o J “%:“\
., {\;‘\:‘_ . 'Q‘:
1) Menu Board Advertising.,”- N Y-
s \;"‘ LR

Customer will not permit any merju boards it ‘installs, or has installed, at concession
locations in which Products are served:to customers-at the Facilities to display branding or
trademarks of any company which js a direct-competitor of Pepsi. Pepsi will provide to
Customer for no charge a rea;?*onable’ qumbfer of appliques or other displays of Pepsi’s
trademarks whicthustone{ may.affix fo the menu boards. The parties may also agree to
use the funds described in Section.7.E’below.
-~ '*.} A oo
) Apprb\ied Cups; Product Hawking and Catering.
R * "'.‘) "’v.‘:\»

Customér%gjr*é‘e{é;lﬁt\‘all Rroducts served, sold or dispensed at concession locations in
vyl}i'c'h']?‘_rogiﬁct\s_are "s""eigx*ed to customers at the Facilities shall be served in Approved Cups,
provided tifat Cuistomer has sufficient supplies of same on hand, and all other Beverages
e ség':\ged, sold gt dispensed within the Facilities shall be served in either Approved Cups or
/. othet disposal?f‘e cups which do not bear, display or contain the trademarks or service marks
‘' ofa rhﬁlgufactp'rer of Competitive Products (“Permitted Unbranded C, ups”). Pepsi agrees
to malge“Ap‘f)roved Cups available for purchase and the Customer may purchase, and
*subject’l‘to Permitted Exceptions Customer shall require that all concessionaires, Food
Serviee Providers, booster clubs and other third parties selling Beverages at the Facilities
purchase, all Products, Approved Cups, lids and carbon dioxide directly from Pepsi at
prices determined by Pepsi; current pricing for these items is as set forth in Exhibit A
attached hereto and thereafter, the prices may be increased once each Year not to exceed
4% per annum. Pepsi will provide 30 days’ notice of any price increases during the Term.
Customer, its concessionaires, Food Service Providers, booster clubs and other third parties
may purchase Permitted Unbranded Cups, if it prefers them to the Approved Cups, from
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any vendor it chooses. If Customer determines to allow “hawking” at the Facilities, then
Customer shall cause Products to be “hawked” at the Facilities at all events taking place at
the Facilities (including, without limitation, at all home games of all intercollegiate athletic
teams associated with the Customer, if any), and served as part of the catering selection in
private boxes, suite, backstage areas, locker rooms and press areas. Customer further
agrees that Products to be “hawked” in the stands shall be sold only in Approved Cups. As
used herein, “hawking” shall refer to the sale of single servings of a product in the seating

areas of the Facilities through the use of vendors circulating through such seating areas.
2

COE

4. GRANT OF ADVERTISING AND PROMOTIONAL RIGHTS.Y \\t\ )
\.\/ _{,‘

* . \*\
During the Term, Customer hereby grants to Pepsi the right té;adver}i : and

N .
promote Products in

and with respect to the Customer and the Customer Marks upon the terms'and condition’s contained in this
p P « ,,\ &

Agreement and as set forth and described below. R .

A,

4
[

tF
-y
B

™~
.

*h
&
.

-
b

>

. . N .
Promotional Rights. S YW

{ “"’m_ ot ’.t‘
.

LY

N el Yy

. «

Customer hereby agrees that Pep§i:‘§hall | hgve thg right to promote the fact that Pepsi is an
official sponsor of the Custonier- apd“l’t;sffntercollegiate athletic teams, if any, and that the
Products are available at the Facilities, iricluding the right of Pepsi to refer to itself using
the Designations. Such Profilqtion maty,xbe' cgnducted through the distribution channels of
television, radio and,print ‘medig, on the'packaging of (including cups and vessels) and at
the point-of-salq_éf’ény ar'id'\all Prigdgcts wherever they may be sold or served.

0)) General Sponsorship Desigﬁjati?)l;ﬁén.;: » ~:\ a
s "~

) Gran%~6£,Lic§\ﬁsé' to Use the Customer Marks for Promotional Activities.
o NS
CustomerHeréby. grants to Pepsi a nonexclusive license to use the name of the Facilities

apdiﬁg:?p&o&e?‘h&a&ks{or the limited purposes of promoting Products within the context
Qf/promof' onal-activitiés. Customer acknowledges that, in order to make full use of the
rights gran%eda in this Agreement, Pepsi may conduct the promotional activities through its
prin{cu'y distripution channels in which Pepsi sells Products to the ultimate consumer, such
as at‘ﬂg ,retéi} level, within drug stores and other retail outlets, by and through mass
merchandise ‘campaigns and together with Pepsi’s food service accounts and customers.

All Pepsi use of Customer Marks shall be in compliance with the Customer’s Brand Guide,

a-<apy of which has been provided to Pepsi. All uses of Customer Marks must be
previously approved in writing by the Customer.

Representations, Warranties and Covenants regarding the Ownership and Protection
of the Customer Marks and Related Proprietary Rights.

Customer represents and warrants that it is the sole and exclusive owner of all right, title

and interests in and to the Customer Marks (including without limitation, all goodwill associated
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therewith) and Pepsi’s use of the Customer Marks pursuant to this Agreement will not infringe the
rights of any third parties. Pepsi acknowledges that nothing contained in this Agreement shall
provide Pepsi with any right, title or interest to the Customer Marks other than the right to use such
Customer Marks granted under this Agreement. Pepsi (on behalf of itself and its affiliates) agrees
that it shall not attack the title or any rights of Customer and its affiliates and cooperate with
Customer and its affiliates to procure any protection or to protect any of the rights of Customer
and its affiliates in and to the Customer Marks. Pepsi shall cause to appear on all materials

incorporating the Customer Marks such legends, markings and notices as'»Cg\stomer or its affiliates
may request in order to give appropriate notice of any trademarks, sen?icg mark, trade name,
copyright or other right with respect to the Customer Marks. Pepsi.shall not make any,alterations
or changes to the design or type of the Customer Marks without"tpé““pxjpr written.Consent of

& “
Customer. .

B
- .

PN
% 2. 'y » T . N
C. Representations, Warranties and Covenants.yegarding the\Oyvnsyshlp and Protection
of Proprietary Rights of Pepsi. o : “\: o

. N
Pepsi represents and warrants that Peps“i.jé:’qgthgi"zgc! to usé‘:gertain names, logos, service
marks and trademarks of PepsiCo, Inc. (includin; JWvithout limitation, all goodwill associated
therewith) (the “Pepsi Marks”) under a license &\om&iepsiCo,Jnc. Customer acknowledges that
nothing contained in this Agreement shall provide’ Customer with any right, title or interest to the
names, logos, service marks and traﬁemb‘.t\k.g of PepsiCo, Inc. without the prior written approval of
PepsiCo, Inc. Customer (on behalf of itselfand it§fafﬁli3;tes) agrees that it shall not attack the title
or any rights of PepsiCo, Inc? J?eps'"rﬁ g its gﬂi{iat‘és“g.nd cooperate with PepsiCo, Inc., Pepsi and
its affiliates to procure any protéction orto proigct any of the rights of PepsiCo, Inc., Pepsi and its
affiliates in and to the Pepsi Marks: .Gustomei,shall cause to appear on all materials incorporating
the Pepsi Marks sucli:legenids, markings.and notices as Pepsi or its affiliates may request in order
to give appropriate notice ofafly tradentarks, service mark, trade name, copyright or other right
with respect to tllengpsi agks.‘xxggstomer shall not make any alterations or changes to the design
or type of the l?pﬁsﬁl\?laﬁg@ithpuﬁthe prior written consent of PepsiCo, Inc.

" “ A :
GRANT OF OTHER RIGHTS.
. g 7 % \}

T A\ .
A | SamI{l.lﬁ*nfg:". }
% Sy . . . o e

f; Customegr "agrees to permit Pepsi to conduct, at Pepsi’s sole cost and expense, limited
samp“liigg of Pepsi products at the Facilities in a form and manner as specifically authorized and
approved-by.€ustomer and in accordance with rules and procedures established by Customer, in

its sole discretion, as may be amended or supplemented from time to time by Customer.

B. Right of First Negotiation.

Commencing six (6) months prior to the expiration of the Term, Customer and Pepsi agree
to enter into negotiations to extend the Term of this Agreement. In the event the parties cannot
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agree to the terms under which this Agreement will be continued 30 days prior to the end of the
Term, Customer shall be free to enter into negotiations with third parties.

EXCLUSIVITY.

A. During the Term, except with regard to the Permitted Exceptions set forth below,
Customer, its agents, representatives, intercollegiate athletic teams coaches and players, and staff
(1) shall not themselves nor shall they permit a third party to, sell sérfxs, promote, market,
advertise, sponsor or endorse Competitive Products at the Facilitiq's;a;ng (2)'s all ensure that the
Products are the only Beverages sold, served, promoted, marketed, adyertised; mef;éhandised,
sponsored or endorsed, at the Facilities. Customer agrees to uﬂdgmk *neafsbn@lg efforts to work
with the third parties described in the Permitted Exceptions (deﬁnsgi\ belgw) to proinote the use of
the Products and minimize the use or promotion of Competitive Prb({xgts‘: 1‘x
Customer and Pepsi agree that certain specific act?Vitie\s and ‘goods will be excluded from the
requirement set forth in the first sentence of this, \Sq,citign‘ﬁ,-nameljf:j§
# R

) advertising in Customer’s ’ collegé'n@tudent -ngwspapers and publications, or
sponsorship of programs on -ény,sﬁhdeni-i‘yn college radio station;

(ii) NCAA, East CoaspQSh‘f ren?:e,fqther members participant tournaments, or other
groups hosted by‘Customer,’ unless Pe si has separately been granted exclusive
beverage spon or. stat‘i}s% or Customer-has the sole and exclusive authority to select
an exclusiye'};b:befgge proyider; ?

(iiiy  the supply of Bevera"g\ s at Qci}ities and premises that are not Customer Facilities;

(iv)  on-campus :consﬁmptla“{n\by students, faculty, staff or their guests of Competitive
Rroduétﬁ:ppréﬁas}ed outsidé of a Customer Facility for personal consumption or for
égmﬁ\s‘ymptic}“r}.b}; their group, office or organization and not for resale or distribution;

). .. pfiga‘tg eyents, such as private parties, gatherings and meetings, hosted or co-

¢~ ~Bosted by outsidg parties. Customer agrees to review the extent of its reliance on

f;} this Permitted Exception during the quarterly business review meetings

P "\i- cont‘éri’lplate\d by this Agreement. In addition, Customer will notify the third parties
s that Pépsi and Customer have an exclusive pouring relationship and Customer will
IR i ﬁ”sg :feasonable efforts to encourage the third parties to offer equivalent Pepsi
. sProducts at its event or, in the alternative, to minimize its use of Competitive
. .. Products. This exception shall only allow for the temporary provision of
"~ Competitive Products during the third party’s rental of a portion of the Facilities
and shall only allow for Competitive Products to be provided in the portion of the
Facilities that is being rented by such a third party. If such portion is visible from
other locations within the Premises, Customer will use reasonable efforts to ensure
the Competitive Products are served in Permitted Unbranded Cups, a glass or

similar unmarked container;

(vi)  milk and fresh-prepared smoothies, coffee, and tea; and
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(vii)  chilled fruit juices which are delivered by an affiliate of Pepsi; and

(viii) Sales, promotional and other activity conducted by businesses which are
independent of the Customer, but which operate a restaurant, catering, or other
retail beverage or food service business whose customers consist primarily of the
general public on leased or licensed premises within Facilities currently or
hereinafter owned, operated or controlled by Customer; and

(ix)  Sales in the Micro Market, a self-checkout vending market located in the Lower
Level Break Room of the David A. Clarke School of Law at the Van Ness Campus
of Customer; Pepsi agrees and acknowledges that, pursuant to a Short-Term Use of
Space Agreement for the Establishment of a Vending Facility on Federal Property
between Customer and the D.C. Department on Disability Services, and as required
by the Randolph-Sheppard Act, Customer has agreed to allow a vendor, currently
Monumental Vending, to operate the Micro Market.

(collectively items i-ix above are the “Permitted Exceptions™).

B. Customer recognizes that Pepsi has paid valuable consideration to ensure an exclusive
associational relationship with the Facilities, Customer, and/or Customer Marks with respect to
Beverages and that any dilution or diminution of such exclusivity seriously impairs Pepsi’s
valuable rights. Accordingly, the Customer will promptly oppose Ambush Marketing (as defined
below) and take all reasonable steps to stop Ambush Marketing and to protect the exclusive
associational rights granted to Pepsi pursuant to this Agreement. In the event any such Ambush
Marketing occurs during the Term, each party will notify the other party of such activity upon
learning thereof. As used herein, “Ambush Marketing” shall mean an attempt by any third party,
without Pepsi’s consent, to associate Competitive Products with the Facilities, Customer and/or
Customer Marks, or to suggest that Competitive Products are endorsed by or associated with the
Facilities, Customer and/or Customer Marks by referring directly or indirectly to the Facilities,
Customer and/or Customer Marks.

T CONSIDERATION.

In consideration for the advertising, merchandising, promotional rights, and the other related rights
and benefits provided to Pepsi by Customer as described herein, and provided Customer is not in material
breach of this Agreement, Pepsi agrees to pay to Customer:

A. Initial Support Funds.

Initial Support Funds in the total amount of Sixty Thousand US Dollars (860,000), payable
in two equal installments, the first of which is due to the Customer within forty-five (45) days after
September 30, 2023, the completion of Year 5, and the second of which is payable within forty-
five (45) days after September 30, 2028, the completion of Year 10 (the “Initial Support Funds”).
The Initial Support Funds are deemed earned at a rate of $500.00 per month ($6,000.00 per Year)
during the Term, with the consequence that, should this Agreement be terminated prior to its
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natural expiration for any reason whatsoever, Pepsi shall pay to Customer, within 45 days
following the effective date of such earlier termination a prorated amount of Initial Support Funds
equal to $60,000 times a fraction, the numerator of which is the number of full or partial calendar
months already transpiring in the Term and the denominator of which is 120. Any Initial Support
Funds already actually paid to Customer shall be credited against any amount owing in accordance
with the immediately prior sentence.

o
b

B. Annual Sponsorship Fees.

o
Y

LN
An Annual Sponsorship Fee (the “Annual Sponsorship Fe”:c:"’,)z\pgyab%fci:;qnnually pursuant
to the following: _ \“ s N ,r;,)
LN e PR
Year Applicable Time Period Amount Duq Date:‘within 45 days after:

L | October 1, 2018 September 30,2019 | $55,000°)., A;ﬁ;’;@%‘;‘g’; tﬁf;:r‘;e&

2 October 1, 2019 — September 30, 2020 _ $55:000 | ... October 1,2019

3 October 1, 2020 — September 30, 2021 - .$55,000" ™. October 1, 2020

4 October 1, 2021 — September 30, 2022 . “$55.000 " [*. October 1, 2021 ]

5 October 1, 2022 — September 30, 2023 . $55:000 | - October 1, 2022

6 October 1, 2023 — September 30,2024~ |- $55,000 October 1, 2023

7 October 1, 2024 — September'30, 2025. "~.}. $55,000 October 1, 2024

8 | October 1, 2025 — Septembers30, 2026™. . [*.$55,000 October 1, 2025

9__ | October 1, 2026 — September 30,2027 44| $55,000 October 1, 2026

10 October 1, 2027 — Sépfember 30, 2028 $55,000 October 1, 2027
* The Customer acknowledggs angi»ia;\gré‘es thdt- each Annual Sponsorship Fee payable to the
Customer is based on the':l‘\ngorm\qtibri provided by the Customer in the RFP, which estimated that
13,000 gallons and qases of Reoducts (including cases sold through Vending Machines) were sold at
the Facilities in the yeq"r{itheiﬁ@ely‘p@ceding the RFP. If during any Year the number of gallons
and cases of Products falls beloly*11,700, the parties agree to meet in good faith to determine the
cause of thexd’eclinihg“:vol\ ¢ and "determine if adjustments to the Annual Sponsorship Fee are
equitable under the circimstances.

\ 'y
. Each *Annual Sgponsorship Fee is earned throughout the Year in which it is paid, except
that,.jf more tQan“MBOO gallons and cases of Products (including cases sold through Vending
Machii&es) ar¢ sold during any Year, the Annual Sponsorship Fee for the next successive Year
shall be deémed to have been fully earned, and not subject to repayment, as of the first day of that
next successive Year. In the event Pepsi terminates this Agreement due to the Customer’s failure
to cure a breach hereof (as contemplated by Section 10.B(ii)) the unearned Annual Sponsorship

Fees will be repaid to Pepsi pursuant to the terms of Section 10.D (Sponsorship Fees in the Event
of Termination.) herein.
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C. Annual Scholarship Funds.

In each of Years one through ten, Pepsi shall provide Customer with annual scholarship
funds in the amount of Ten Thousand US Dollars ($10,000) (the “Annual Scholarship Fi unds”).
The Annual Scholarship Funds will be paid to Customer within forty-five (45) days after the
commencement of each applicable Year, except that in Year One, such payment will be made
within forty five (45) days of the later of the Effective Date or the signing of this Agreement by
both parties. <

D. Annual Athletic Support Funds. . « - B
A

In each of Years one through ten, Pepsi shall provide ECﬁ@tpmer’ ywith annual athletic support

funds in the amount of Five Thousand US Dollars ($5,000)" (the “Anpual Athletic Support

Funds’). The Annual Athletic Support Funds will be paid-to Custonier v&it‘h\in forty five (45) days

after the commencement of each applicable Year, e}gcéf)t th\h‘fiir\x YearQ e;-such payment will be

made within forty five (45) days of the later of the Effective Datelor the signing of this Agreement

by both parties. et T,

& vt

%
-
0

E. Annual Marketing Support.

In each of Years one througli.tén, . }feiz@”shall prg\'iide Customer with marketing support
that has a value of up to Eightégn Thousand \L{S_ Dollars ($18,000) (the “Annual Marketing
Support’). The Annual Markegting Support Wi]kbe‘fiel’d by Pepsi, and accessed by Pepsi for point-
of-sale materials provided-by Pepsi in ~§9pport 10f sale of the Products at the Facilities. Utilization
of the Annual Markegjng Supﬁox;g will-.be, mutually agreed to by the parties. Customer
acknowledges and agrees that ufiused.Anniial Marketing Support in any Year will not be carried
over to a subsequent \Zga{ and will not be redeemable for a cash payment.

oo S \*s : N u:.
F. Annual Sustainability Funds.
JNEN F

In,each of¥ gars‘;@ge through ten, Pepsi shall provide Customer with annual sustainability
funds with.a value of up to ©One Thousand US Dollars ($1,000), not to exceed ten (10) consecutive
Years (thé<Annual Sustainability Funds”). The Annual Sustainability Funds will be used and
spent by Pepsi;on.mutually agreed to sustainability opportunities for the benefit of Pepsi and
Customer. Customiet acknowledges and agrees that any value of the Annual Sustainability Funds
that \P‘erpainS unused at the end of a given Year will not carry forward to the subsequent Year and

is not redeemable for cash.

G. Campus Ambassador Funds.

In each of Years one through ten, Pepsi shall provide Customer with campus ambassador
funds in the amount of Two Thousand US Dollars ($2,000) to be used and spent on mutually
agreed to marketing and promotional opportunities for the benefit of Pepsi and Customer (the
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“Campus Ambassador Funds”). The Campus Ambassador Funds will be paid to Customer within
forty-five (45) days after the commencement of each applicable Year, except that in Year One,
such payment will be made within forty five (45) days of the later of the Effective Date or the
signing of this Agreement by both parties. Pepsi and University will work together with the
University’s designated student Campus Ambassador in coordinating events at which the Parties
may promote Pepsi Products or for which donated Products can be utilized.

o

H. Commissions. N

Commissions, as a percentage of the actual cash (“cash ili b%g” or 5IB”) collected by
Pepsi from the Vending Machines placed at the Facilities, plus actua‘flian‘iigunts régqivga by Pepsi
in connection with credit card or debit card sales (collecti\(ély\with‘“@IB? 2“;Rgvgﬁue”), less any
applicable Government Imposed Taxes or Container Deposits (*,Cofnmissions”). Such
Commissions shall be at the rate(s) set forth below’ (th’gvv{‘Comi;@sioih Rate) and shall be
calculated as follows: ™ TN Sy ¥

(Revenue — applicable Government Imposed TaxesiéliQCQﬁiqiner D%hosits) * Commission Rate =
CommjssionDye * . =,

Product Minimum-Vend Price* | Commission Rate**
200z Carbonated Soft Drinks, "+ > . §1.75 .~ 45%
Gatorade, Aquafing, Lipton Icedy, | .~ ~ . ,/
Team, and Lipton Brisk® | “\}.. S
9.50z Starbucks Frappuccind. . [~~~ . $2.50 45%
120z Mountain Dew-Kickstart .. L $2.50 45%
18.50z Lipton Pure Leaf ~ T 8175 45%

* Pepsi shall have the’ fngt to increase vend prices by $0.25 in each of Years 3, 6, and 9.
** If Pepsi prbpo\s@ar‘{y f_new\quducts not on the attached Product list or otherwise
available to the congurhing public as of the date of this Agreement to the Customer during

the Texjg‘,'i?én}e?s”ii‘bhall have the right to apply a different Commission Rate (but in

no evenf less than45% gi:and/or Minimum Vend Price for such new Product. N
; (1) ~ Commissions Payment. Commissions shall be remitted by Pepsi to the Customer

within thirty (30)-days of the end of each 4-week accounting period established by Pepsi and shall
be éc’gompanifq by documentation in sufficient detail to enable Customer to understand Pepsi’s
calculation-of revenue and Commissions owed. Pepsi shall also make all pertinent revenue and
sales records respecting the Vending Machines available to Customer. Customer agrees that it is
responsible for reviewing such records and that any claim or dispute relating to the Commissions
must be brought by Customer in writing within three (3) years of the date such Commissions
payment is due. Customer further acknowledges and agrees that it shall not receive any
Commissions payment from Pepsi for a particular 4-week accounting period if Commissions fail
to reach a certain threshold amount for that period. The applicable threshold amount is $75 per 4-
week accounting period. Each 4-week accounting period during the Term shall be wholly distinct
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from every other 4-week accounting period (i.e. there will be no overlap of any two accounting
periods) and accounting periods (except for the first and last, which may be partial periods) will
continuously and successively occupy the Term, beginning on the Effective Date of this
Agreement.

2) [deleted by agreement of the parties].

3) Change to Commission Formula. Customer agrees that*T{egsi shall have the right
to change its formula/method for calculating Commissions at any time in iis;geasonable discretion

provided that any such formula adjustments shall not result in any Shange to the Commissions due
with respect to the same sales of Products under the Commissigns teﬁqs‘s“qt;fqrth{xe&eairf.
o ol T

©)) Vend Price. Pepsi shall have the absolute ‘right',‘ ap.its sole’ discretion, to change
vend prices as it deems appropriate in light of cost, of -goods iﬁc}e@sésapr to otherwise stay
reasonably consistent with applicable vending prices*lfo‘r simﬁﬁg: g\ccoﬁnts- pberating in the relative
geography, provided that any such change in minimum’vend pri eﬂshall\’not result in any change
to the Commissions due with respect to the sarﬁe\gd]Q&oPPgoducts.\';

P \\ - ta . -

Gy e

8. ADDITIONAL CONSIDERATION. « R W

. ~ Y

In addition to the consideraqioﬁfé‘geciﬁéi above, and provided Customer is not in material
breach of this Agreement, Pepsi shall prdgi@e the fo}lp?Nng'fupther consideration to the Customer:
NN Ty
A. Upon request of od:storhqr,‘Peps_i‘will,;ﬁrovide up to a total value of One Thousand US
Dollars ($1,000) per Végf in donated Prqdugté across the Facilities at no additional charge to
Customer; provided;;kz\mfze;y\ej:,,-fhat %hq:\~ Customer will administer all requests through a central
contact so that the Custpmer'may prioritize the requests. Customer acknowledges and agrees that
donated Produc’ifﬁquegts;r)o’t uséd/made in any Year shall not be carried over to the subsequent
Year, or be redeemable for.cash payment.
B. I;épsi shall-brpvidp\the Customer with sufficient recycling containers to accommodate the
antigipated number df empty Beverage containers to be generated from the sale of Products on the

Facilities. "f‘}le Customer shall have the right to redeem the bottles returned from the Facilities.
o N

«
C T )

F

2 S
C.'. Student & Alumni Career Support. (1) Pepsi will provide support to Customer in the
form oﬁgn anfiual commitment to hire qualified University of the District of Columbia graduates
into Pepsi's Management Training Program, with an annual value of Sixty Thousand US Dollars
($60,000). The student and alumni hire program will include commercially reasonable and good
faith efforts to hire or supervise a target of one student or alumni of Customer each Year for the
course of the Term. The parties will mutually agree on the framework to measure Pepsi’s
performance in this regard. (2) Pepsi’s obligations pursuant to this provision shall be subject to
applicable law, including, without limitation, equal employment opportunity laws. Pepsi shall
not discriminate, in connection with any of its obligations set forth in this Agreement, against
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any employee, applicant for employment, or recipient of services on the basis of veteran status,
race, religion, color, sex, sexual orientation, age, disability, or national origin.

EQUIPMENT AND SERVICE.

A. Beverage Dispensing and Other Equipment.

(1) Pepsi shall, based upon Pepsi’s survey of the Facilities’ needs, provide and install
all Equipment at the Facilities for the dispensing of Product during’ the Term. Title to all
Equipment shall be with Pepsi or its affiliates. : o

+ -
Yo *
y
R A

(2)  During the Term Pepsi will provide, at no charge tothe ~Cf1"sﬁt~omef,'.-p’reventative
maintenance and service to the Equipment. Pepsiwill se{vice and ‘stocksif necessary, (i)
the Equipment (including any parts or consu fqbles reqyi&rea in order to keep the
Equipment functioning normally) and (ii) any addit‘tgr;al Equip@ént determined by the
parties to be installed at new locations on the Fa\‘c\ilitiesf W
&£ L - “ \ \»‘»
3) The Equipment may not be fjer;xxoq’%q:ﬁ,gu{n‘t;hq‘ Facilities without Pepsi’s written
consent, and the Customer agrees;not to encumber the Equipment in any manner or permit
other equipment to be attached thereto £%cept ag authorized by Pepsi, provided however
that Customer may move of. felocate the Equipment if necessary in the event of an
emergency. At the end of the Term; Pep i.shall’have the right to, and shall upon request
of the Customer, remaye all\Equipménft ‘fronuﬁ’e Facilities at no expense to the Customer.
I R

4 Pepsi shall be respbﬂsiblé for ,c'QI%lecting, for its own account, all cash monies from
the Vending-Mac lines--and’ fQE all related accounting for all cash monies collected
therefrom. ™™ N - v

. x%:_ . s
() ... Pépéi,‘f ﬁbgﬁ > utu?ilhgreement between the parties, may agree to install magnetic
stip car;q,‘ohl'g_e) or chip gard offline readers on Vending Machines placed at the Facilities.
If'agreed'to by ﬁpsi, Vending Machines in mutually agreed upon locations will be fitted
-, with magnetic, stripe card on-line or chip card off-line readers in accordance with a

. %,y . oy
{; mutyally agrepgi to conversion schedule, terms, and conditions.

” . (6) P‘é“p's;iﬁreserves the absolute right to remove any glass front Vending Machine that
" .sells less than eight (8) cases of Product per week or any other Vending Machine that sells
less glian two (2) cases of Product per week provided that any removal of a Vending
Machine shall not result in any change to the Commissions due to Customer with respect
to the sales of Products. Pepsi agrees to have installed and in good working order at least

20 Vending Machines at all times during the Term.
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10.

B. Service to Equipment.

Pepsi or its designated agents shall be responsible for maintaining, repairing and replacing
the Equipment. Nothing in this paragraph shall be construed so as to require Customer to modify
or materially diminish its ordinary and customary provision of routine janitorial maintenance and
other custodial or cleaning services in the Facilities. Pepsi shall provide Customer with a telephone
number to request emergency repairs and receive technical assistance related to the Equipment.
Pepsi shall respond to each Customer request and use reasonable effott\s to remedy the related
Equipment problem based on the timelines set forth in section D below. = .

AN
»,

Pepsi will provide, at no charge to Customer, preventative maintenéﬁ%é a‘hg\ge;v}qe,,ilizluding
any necessary repairs, to all Equipment. Pepsi will also prgx{ﬁquniv\ §it)'.‘\&i(}3;a\tel'ephone
number to request emergency repairs and receive technical,assis'té”pqe related to the Equipment
after business hours. In over 90% of instances, requests for'repairs B(s,gr@ice that are called in to
Pepsi prior to 12:00 noon are to be fulfilled on the same day, repairs orservice requested after
12:00 noon are to be completed no later than 12:00 ndop.on the following day, and all service
calls must be addressed and mitigated within\24,‘lk1c:5u*{s., Service call rgsponse time must be
commensurate with the operating environment to V\(hg:chwig corresponds. Pepsi’s service record
shall be measured in the aggregate; an isb{a’ged failure to respond within time frames above hours
shall not constitute a material breach of theAgrg"é\irlen\t\.% -
e A N

P
“

C. Dedicated Pepsi Represex;iativeé M k";{;v.a e
Pepsi will designate é@pldy§e§ who\gge responsible for the day to day and long term

management of the accourit'as é‘ef{_orth@ page$ 12 and 13 of Attachment 1.
cf 4 \‘ ; ¥ Fi

W )

D. Joint Business Pfa’?qging«an(‘i‘Reviév‘s;s.
R " { N
Pepsi agiges.to éo&rdinafq regular planning business reviews with Customer on at least a
quarterly basis, Dui’jxfg sqqh;_revie\v&;s, Pepsi will share the latest available data related to the sale
of the Products-4t the-Facilities and status of payments, budgets and performance of consideration

desciribec\l%in SecftiQn 7:21‘131 8 above and the parties will plan mutually agreeable marketing
p{:o'grams'\x s B
e \;a, !

s ©
REB’{EDIES FOR LOSS OF RIGHTS - TERMINATION.
DA F f*
A. Customer’s Termination Rights.

® S

Without prejudice to any other remedy available to Customer at law or in equity in respect
of any event described below, this Agreement may be terminated by Customer at any time effective
thirty (30) days following written notice to Pepsi from Customer if*
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(D Pepsi fails to make any payment due hereunder, and such default shall continue for
fourteen (14) days after written notice of such default is received by Pepsi; or

(2)  Pepsi breaches or fails to perform any other material term, covenant or condition of
this Agreement or any representation or warranty shall prove to have been false or
misleading in any material respect and Pepsi fails to cure such breach within thirty (30)
days after written notice of default is delivered to Pepsi. If such cure cannot reasonably be
accomplished within such thirty (30) day period, this provision sh%(‘ll Jot apply where Pepsi
shall have, in good faith, commenced such cure and thereafter shall diligently proceed to
completion; provided, however, that such cure is completed to-the reés‘Qn@ble satisfaction
of Customer within ninety (90) days from the date of Pepsi’s r.ggeiptﬂot: sucl&vﬁritten notice
of default. P

., L TN
» . st
.

Customer shall have the right to terminate this Agreement- for con cenicrice by sending written
notice to Pepsi specifying such termination date, which date shall not be less than ninety (90) days

after the date of such notice (the “Earl Termination Dite™). Ator before the Early Termination
Date, University shall pay an early termination fegti@fep\si."gqual to'ONE HUNDRED SEVENTY-
THREE THOUSAND FIVE HUNDRED DOLL@S‘(&I%,SO0.00) (the “Early Termination
Fee”). The parties acknowledge and a’g{ég-: that the{calcfﬂation of the Early Termination Fee
includes a reimbursement to Pepsi of 1the«i‘me"ar\hed f)ogtion of any upfront funds and related
equipment costs, and that upon payment of the*Early Termination Fee, Pepsi shall not have any
other rights to reimbursement of agy, other fuinds:- - >
. N v

S
“"\ \\\. N

. . h N

B. Pepsi’s Termination Rightg. . N

Without preji{dicé“t@gnﬁbth%rlger\nédir available to Pepsi at law or in equity in respect of
any event described below, t i_i{\greemént may be terminated in whole or in part by Pepsi at any
time, effective‘@l\lifftx-n(éO‘)";dgyé following written notice to the Customer if (i) a final judicial
opinion or goverﬁxfi\er:ital;gg;éu‘latioh-’prohibits, or materially impacts or impairs (e.g., beverage tax
or size rgstrictie ).the.availability or cost of Beverages, whether or not due to a cause beyond the
reasonable control of the: Customer; or (ii) Customer breaches any, or fails to perform any, other
matgrial t€rm, covéhgpt ot’condition of this Agreement or any representation or warranty shall
prove to hanP“een false or misleading in any material respect. In connection with the foregoing,
Pepsi shall give-Customer notice of the event and where applicable (for events within Customer’s
control), shall’ provide Customer forty-five (45) days to cure such breach. If the identified
breach‘/eyent/si‘s‘ not remedied with the applicable notice period, then Pepsi may terminate this
Agreement and recover from the Customer a limited, pro rata reimbursement in accordance with
Section D below (Sponsorship Fees in the Event of Certain Termination.).

C. Additional Termination Rights Available to Pepsi and Customer.

Without prejudice to any other right or remedy available to either party at law or in equity
of any event described below, this Agreement may be terminated by either party if the other party,
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11.

or any parent of such other party, shall: (i) have an order for relief entered with respect to it,
commence a voluntary case or have an involuntary case filed against it under any applicable
bankruptcy, insolvency or other similar law now or hereafter in effect (and such order or case is
not stayed, withdrawn or settled within sixty (60) days thereafter) it is the intent of the parties
hereto that the provisions of Section 365(e)(2)(A) of Title 11 of the United States Code, as
amended, or any successor statue thereto, be applicable to this Agreement; or (ii) file for
reorganization, become insolvent or have a receiver or other officer having similar powers over it
appointed for its affair in any court of competent jurisdiction, whethe'fgqg' not with its consent
(unless dismissed, bonded or discharged within 60 days thereafter); or (iii)- admit in writing its
inability to pay its debts as such debts become due. PN ' : "

~.‘ ‘-." . . “._1 N ';z"
D. Sponsorship Fees in the Event of Certain Termi_na}iq?z . e

If Pepsi terminates this Agreement pursuant t0w$eCQQ9 Bii)y gh‘é'n' Pepsi shall be entitled
to receive from Customer, without prejudice to any-pther rightor reniedly available to Pepsi, and
Customer shall pay to Pepsi, all Annual Sponsgrship\ﬁgew fundiﬁg\paid by Pepsi to the Customer
which remains unearned as of the time of tgnnirié‘@on. With regary to the Annual Sponsorship
Fee, the amount of such reimbursement shdll be dé téfrrﬁinédlbx multiplying Annual Sponsorship
Fee by a fraction, the numerator of which is the nufﬂ)e‘r,pf months remaining in the Year in which

the Agreement is terminated at the time such termination occurs and the denominator of which is

twelve (12). PR N
T "a ) N\ ) - -
TAXES. TN L

s
P

Customer acknowledges and agfqe's mat}ieLthr ngs{ nor its affiliates shall be responsible for any income
taxes payable by the Custqmer‘iQ\cgnyecti‘eQ Wwith any fees payable by Pepsi to Customer under this
Agreement. In addition, Pep‘si;shall‘lgs responsible only for the payment of taxes on the sales of Products
through Vending Mac}ﬁhg_wsmPeﬁsi shall.not be assessed common area maintenance fees, taxes or other
charges based on its ,oscﬁﬁ%iiioﬁ‘;gﬁﬂzbspé“ce allocated to its Equipment. Customer acknowledges and agrees
that in the event that Pepst iftcurs Goyernment Imposed Taxes or Container Deposits, it may incorporate
them into the p(iges of fhe;-l_frbclugs and, to the extent that the revised price would cause Pepsi to violate
any limitation imposed by this Agreement on pricing or price increases, then such pricing or increase shall
not be construed s‘o@s_}o gi\ja rise to such a violation.

12.

« b ~
oy ™

"L i
CONFIPENT}ALITY.

T

£

A. Except as otherwise required by law or the rules or regulations of any national
securities exchange or the rules or regulation of the Customer, the Customer and Pepsi agree not
to disclose Confidential Information (as hereinafter defined) to any third party other than to their
respective directors, officers, employees and agents (and directors, officers, employees and agents
of their respective affiliates and, in Customer’s case, members of its Board of Trustees or any
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13.

Committee thereof) and advisors (including legal, financial and accounting advisors) (coliectively,
“Representatives™), as needed.

B. “Confidential Information” shall include all non-public, confidential or
proprietary information that Customer or its Representatives make available to Pepsi or its
Representatives or that Pepsi or its Representatives make available to Customer or its
Representatives in connection with this Agreement. “Confidential Information” shall not include
the terms and conditions of this Agreement, except that any specific financial undertaking set forth
herein, and the contents of Section 8.C hereof, shall collectively be ;eferrea to.as “Pepsi Protected

L] t3) Al
Contract Information”. et O

. A ‘u,.\;. . \"‘r\' ‘/

C. Each party agrees to protect the confidentiality Qf the\\(ﬂgnﬁ\d}engag Information in
the same manner that it protects the confidentiality of its oWl .prop"riptary ‘and confidential
information of like kind. The parties agree to notify, each, othe?’“bf awr’ly\unauthorized use or
disclosure of Confidential Information and to take-all actions\reasoﬁa\p‘l};‘necessary to prevent
further unauthorized use or disclosure thereof. .~ ' U
NI . «“".;

D. Pepsi acknowledges that the -Custoiner-is subject to the District of Columbia’s
version of the Freedom of Information Act and that.this Agreement, including all attachments
hereto, is a public contract, subject, to,‘dis“cl‘osqte pursuant to an appropriate request under DC
FOIA. To the extent permitted by DC -FOIA, and other applicable law, Customer will use
reasonable efforts to redact or oghqrwise"‘obscﬁrg from public disclosure the Pepsi Protected

Contract Information. NN
E. These Cor&ﬁmdentiglitj\z;provisjéns and the obligations of the parties hereunder will

survive the expiratio'ii\.or soqner termingtion of this Agreement
. AN ’: e

REPRESENTA TIONS, WARRANTIES AND COVENANTS.

JRETEN .Q.n";\‘ . .
A, " anﬁ‘ﬁhrty repregents and warrants to the other: (1) it has full power and authority
to enter jnto this Agreement and to grant and convey to the other the rights set forth herein; and

Y

(2) 3l necessary approvals“for the execution, delivery and performance of this Agreement have
been obtaingd and this Agreement has been duly executed and delivered by the parties and
copstitutes the qut;\;alid and binding obligation, enforceable in accordance with its terms, and
nothing contained in this Agreement violates, interferes with or infringes upon the rights of any
third pagty;.(3).the respective signatory of this Agreement is duly authorized and empowered to
bind the party to the terms and conditions of this Agreement for the duration of the Term; and (4)
the parties have complied with all applicable laws, ordinances, codes, rules and regulations relating

to its entering into this Agreement and its performance hereunder.

B. Each of the parties hereto agree that: (1) the representations, warranties and
covenants contained herein shall survive the execution and delivery of this Agreement, and
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14.

15.

(2) except as expressly set forth herein, neither party has made, and neither party is relying on, any
representation or warranty, express or implied, with respect to the subject matter hereof.

C. To the extent that the any intercollegiate athletic team is relocated to a venue which
is not within the Facilities as its home venue, Pepsi agrees that the exclusivity rights described in
this Agreement shall be waived as to such alternate venue and the Customer shall have no
affirmative obligation under this Agreement with respect to such venue.

INDEMNIFICATION; ANTI-DEFICIENCY. N

atr .
~

A. Except for matters involving gross negligence Srf““}vi.llfu,l‘ rﬁ?gcqndfﬁct of the
Customer, Pepsi will indemnify, protect, defend, and hold the, Cus’cc{mef;'i s-frustees, officers,
employees, students, representatives and agents harmles,s’fr?)m an andxaﬂ sui?s,}ctions, claims,
demands, losses, costs, damages, liabilities, fines, expe'ns‘qs and pe a,lti\e%ﬁ(including reasonable
attorneys’ fees) arising out of or connected with: (ii»ajiy alleged or acftyal breach of any term or
condition of this Agreement; (ii) any claim that the Equipment is defective; (iii) any act or omission
by Pepsi to the extent such claim arises out of Rgﬁsi;’s,néglig\ence ‘of\willﬁjl misconduct or as may
be allowed under applicable law; and (iv) product- liability suits resulting from the use or
consumption of Products purchased front Pepsi. MS‘rﬁg:g due-or to become due to Pepsi under this

Agreement may be retained by the Customey as Tecessary. to satisfy any outstanding claim which
~3

R

the Customer may have against Pepsi- .« ™ 7

Wty o
A e e
B. The parties acEngwIé@ge and agree'that Customer’s obligations to fulfill financial

obligations of any kind urider this Agreement shall remain subject to the provisions of (a) the
federal Anti-Deﬁciency,AE:t, 31 UsS:C. 1§.‘41, 1342, 1349, and 1351; (b) the District of Columbia
Anti-Deficiency Acti\l_).sz‘Qﬁﬁ@ial Cade; {c) D.C. Official Code 47-105; and (d) D.C. Official
Code 1-204.46, as the féregéixigxstatutes‘ niay be amended from time to time, regardless of whether
a particular obli’ée(tign @Bs:t)geﬁ*e{pressly so conditioned.
-, x\% : %"‘;A ‘\:.\' }
G.:*”" “«Ilzejiirb\\g_isi‘é‘;;s,o,ﬁ this Section shall survive the termination of this Agreement.
INSURANCE. ', >
* * .% MY

"\,5«, A ‘Pepsi ‘:’sﬁall procure and maintain, all at times during the Term and for a period of
threg (§) years .L!iere’aﬁer, the types of insurance coverage specified below, which (i) shall be issued
by iﬁ‘su‘rar;ce.d'g"mpanies authorized to do business in the District of Columbia that have received
an A or better(and be in a financial size category of class VII or higher) rating by the latest edition
of A.M. Best’s Insurance Rating Service and that are otherwise reasonably satisfactory to Licensor;
(ii) designate as additional insureds, Customer, Customer’s current trustees, officers, directors,
employees, or agents, and any other parties in interest from time to time designated in writing by
notice from Customer to Pepsi (collectively, the “Additional Insureds™); (iii) be written as primary
policy coverage and not contributing with or in excess of any coverage which Customer may carry;
(iv) provide for thirty (30) days’ prior written notice to Customer of any cancellation or other
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16.

expiration or material modification of such policy or any defaults thereunder; and (v) contain an
express waiver of any right of subrogation by the insurance company against the Additional
Insureds. Neither the issuance of any insurance policy required hereunder nor the minimum limits
specified herein with respect to Pepsi’s insurance coverage shall be deemed to limit or restrict in
any way Pepsi’s liability arising under or out of this Agreement. Prior to Pepsi’s installation of
any Equipment to the Facilities, and as may be requested by Customer during the Term, Pepsi shall
deliver to Customer a certificate evidencing the policies required to be carried by Pepsi.

1.

Y%
Commercial General Liability Insurance. Pepsi shall provide ew}} ence that it carries
$2,000,000 per occurrence limits; $2,000,000 aggregate; Bodily Injury anctP\roperty Damage
including, but not limited to: premises-operations; broad form prQRerty‘da_még‘g;al?,,rdducts and
Completed Operations; Personal and Advertising Injuxzy;}cegu;actuql‘ﬂligﬁility and'independent
contractors. Pepsi shall maintain Completed Operatjoﬁs coverage for'two (2) Vears following
final acceptance of the work performed under this Qgreé”@“ent. Thé;\ppligy shall not contain any
sexual/physical abuse or molestation exclusions:ﬁ%- RN AN
Automobile Liability Insurance. Pepsi shall provide autom(\)‘bi\le liability insurance to cover all
owned, hired or non-owned motor vehiqles‘gs?édfjn cofjunction with the performance of this
Agreement. The policy shall provide a $5,000,000 combirted single limit for bodily injury and
property damage. N L
Workers® Compensation MSuragce.,Pebsja.sh' 11 provide Workers’ Compensation insurance in
accordance with the statutory,r{;andat@ of tl;{ Dist'r.ict”of Columbia.
Employer’s Liability Insurante» Pepsi shall pr vide"émployer’s liability insurance as follows:
$5,000,000 per accident féhinjimxs;,$5,000,'?00 per employee for disease; and $5,000,000 for
policy disease limit. .7 -~ ™. . .

. Umbrella or Excess ‘iiqbilitx lﬁ\sﬁrané‘e.‘:Pg:p;si shall provide umbrella or excess liability (which

7.

Fe

is excess over éfnp\}oy«eﬁs; ,liabili'ty,‘:geﬁ‘éral liability and automobile liability) insurance as
follows: $2,0Q0,00039¢;r Bcg':u;rence. Y

Property Insyraiige., Pepsi shdll, maintain an all-risk property policy insuring the Equipment
and all-other items" of.pérsonal*property of Pepsi’s located on or about the Facilities, against
loss ¢or” damdge from vandalism and malicious mischief, in an amount equal to the full
rqplég\:'qment costs theteof.

Crime Insurance’: Pepsi‘shall maintain a third party crime policy to cover the dishonest acts of
Pepsi’s employees, representatives, or agents, that result in a loss to the Customer. The policy

'\ shall provide-a.linit of $50,000 per occurrence.
8. *S’exyallPhysical Abuse & Molestation. Pepsi shall provide evidence that it carries insurance

.

coVei;g&ejﬁith $1,000,000 per occurrence limits; $2,000,000 aggregate. This insurance
coverage requirement shall be considered met if the general liability policy includes sexual
abuse and molestation coverage for the required amounts.

DELETED.

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from

Open Meetings, D.C. Code 2-575(b)(2)(3)(4A) and (11)/
Exempt from FOIA, D.C. Code 2-534(a)(1) and (e)

20



17. NOTICES.

Unless otherwise specified herein, all notices, requests, demands, consents, and other
communications hereunder shall be transmitted in writing and shall be deemed to have been duly given
when hand delivered, upon delivery when sent by express mail, courier, overnight mail or other recognized
overnight or next day delivery service, or three (3) days following the date mailed when sent by registered
or certified United States mail, postage prepaid, return receipt requested, or when deposited with a public
telegraph company for immediate transmittal, charges prepaid, or by telecopier,§vith a confirmation copy

kY

sent by recognized overnight courier, next day delivery, addressed as follows: NN

. Y > .
If to Pepsi: . ECRI T
N ~e”
Pepsi Beverages Company CS Ty N -
200 Pepsi Way L N At
Wytheville, VA 24382 P N N
Attn: Director, Food Service S *::\’ i

. .
L 20 s .
= -

With a copy to (which shall not constitute notice): *- "

%

“ .

Pepsi Beverages Company
1111 Westchester Avenue- -

o
White Plains, NY 10604‘\ . AT
- . N o
Attn: Legal Department. ™ . ~
~, N e, 5
f” AR ot N H
4 v M K
If to Customer: 4 R R
~ N s, S g
\%‘:‘ - -,

The University of thé District of €olumbia
4200 Connggticut - Aveng NW
Washington,.DE 20008 -
Attn?Chief Operations.Officer
v" - s . . ‘\- i
With'a copy, to (whiéhishdl?n_m constitute notice):
;g K .\‘ “ . :f,
»%  The UhiVersity of the District of Columbia
*.2.4200 Gonnecticut Avenue NW
*Washington, DC 20008
Attn? General Counsel

(xi) CUSTOMER’S CONTRACT TEAM

a. Contract Administrator. The Contract Administrator (“CA”) The CA is
responsible for general administration of the Agreement and advising the
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Contracting Officer (“CO™) as to Pepsi's compliance or noncompliance with the
Agreement. The CA has the responsibility of ensuring the work conforms to the
requirements of the Agreement and such other responsibilities and authorities
as may be specified in the Agreement. These include:
i. Keeping the CO fully informed of any technical or contractual
difficulties encountered during the performance period and advising the
CO of any potential problem areas under the Agreement;
ii. Coordinating site entry for Pepsi personnel, if-applicable;
iii. Maintaining a file that includes all coxitféq} correspondence,
modifications, and records of inspections,(?i}e, dat&igr{d equipment).
iv. The address and telephone number of the CA'isi~, e
David Franklin ,o oo

<, /0

-

DRER M A
Deputy Chief Operating Officer, Auxiliary ~Enterf){{$és ~
University of the District of Coljimbi O e
4200 Connecticut Ave, NW, B&dg. 38 ot
Washington, DC 20008 . = : w ‘
Voice: (202)274- .. . N

Email: David.Franklin@udcedu = >.".
Website: www.udegdu v . 7 v
v. The CA shall NOT have the authority to:
gy Qward,\ggreq,tp, or sign any contract, delivery order or
task‘z,_ho‘i'c(er: .Only the CO shall make contractual
. agreements; commitments or modifications;
R \\;-.\ b.."Grant deviations from or waive any of the terms and
~.-  conditions of the Agreement;
“Y. "+ c.’.Increase the dollar limit of the Agreement or authorize
. TR work beyond the dollar limit of the Agreement,
AN N, 2 d. Authorize the expenditure of funds by Pepsi;
NN ™ e Change the period of performance; or
! _."W‘*“‘*:: AN f. Authorize the use of Customer’s property, except as
ST specified under the Agreement.

. "

|
s, o
. «

N ) \jl Pepsi shall be fully responsible for any changes not authorized in
~I".v advance, in writing by the CO and may be denied compensation or other
“u 1 relief for any additional work performed that is not so authorized; and
N - may also be required, at no additional cost to the Customer, to take all
corrective action necessitated by reason of the unauthorized changes

b. Contracting Officer (“CO™). Agreements will be entered into and signed on
behalf of the Customer only by a contracting officer. The contact information
for the Contracting Officer is:

Mary Ann Harris

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b}(2)(3}(4A) and (11
Exempt from FOIA, D.C. Code 2-534(a)(1) and (¢)
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Chief Contracting Officer (CCO)

University of the District of Columbia

Office of Strategic Sourcing & Procurement (SS&P)
4200 Connecticut Avenue NW

Washington, DC 20008

Phone: (202) 274-5426

Fax: (202) 274-6313

Email: mbarris@udc.edu

L

s Ta

o

-~ 5,

¢. Authorized Changes by the CO. N ,
i. The CO is the only person authorized to aﬁprovzg; changes-in any of the
requirements of this Agreement., > .. T,

£ o

ii. Pepsi shall not comply with any"o’rder‘,‘d‘irgctivgo'rq re&\d’est that changes

or modifies the requirements of this Agreérigem,‘in}less issued in writing
and signed by the CO. - A

ese . P ) o .

ili. In the event Pepsi effects any.change at the instruction or request of any
person other than the EQ, the change willbe considered to have been
made without authority-?@d no.adjustment will be made to cover any
cost increase ingurred gs a result thereof.

PR Y
+

18.  ASSIGNMENT. T Ny

This Agreement or any part hérepf orintere it };fer(;i‘hh shall not be assigned or otherwise transferred
by either party without the prior Writtén%con’ségt‘ of the other party nor shall the same be assignable by
operation of law, without the prior written Gonsent of the other party; provided, however, that Pepsi may
assign and transfer this Agr ement(in vﬂaolé and not in part) following Customer’s prior written consent
to an affiliate except that theconsent, of Customer will not be required if (x) such affiliate is capable of
fully performing all oh}i%&ﬂqns Qf the assignor hereunder, (y) such affiliate agrees, under a separate
agreement acceptable to t e\otﬁ‘qx;ﬁ party and signed by such affiliate, to perform all of the obligations and
assume all liabilitjes of.the assi nor hegdunder, and (z) Customer is affirmatively given the opportunity to
review whatevé;éﬁnanciéx[:recorgs‘of the transferee it reasonably requests from Pepsi. This Agreement
shall be binding upon and inurg to the benefit of the parties hereto and their respective permitted successors
and assigns. Custother represents and warrants to Pepsi that any change in the Food Service Provider at

the F acilit%es shall not affect. Pepsi’s rights or obligations hereunder.
19.  GOVERNING LAW.
S

This Agreement shall be governed by and construed in accordance with the laws of the District of
Columbia (without giving effect to its choice of law principles thereof) and the laws of the United States
applicable thereto.

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b)X2)(3}4A) and (11)/
Exempt from FOIA, D.C. Code 2-534(a)(1) and (e)
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20. FORCE MAJEURE.

If the performance by either party hereto of its respective obligations under this Agreement is
delayed or prevented in whole or in part by acts of God, fire, floods, storms, explosions, accidents,
epidemics, war, civil disorder, strikes or other labor difficulties, or any law, rule, regulation, order or other
action adopted or taken by any federal, state or local government authority, or any other cause not
reasonably within such party’s control, whether or not specifically mentioned herein, such party shall be
excused, discharged and released of performance only to the extent such performance or obligation is so
delayed or prevented by such occurrence without liability of any kind. Nﬁmf%gonﬁi ed herein shall be
construed as requiring either party hereto to accede to any demands of, or to 's'egtle»?;my dispyte;éf\i/ith, labor
or labor unions, suppliers or other parties that such party considers unreasonable. . . **

- SN
2].  RELEASE, DISCHARGE OR WAIVER. R N
“a N N

No release, discharge or waiver of any provision hereqf shall I;\erforcé‘able against or binding
upon either party hereto unless in writing and executed by-both parties heretd. Neither the failure to insist
upon strict performance of any of the agreements, terms,” ‘cdgehan‘gs or conditions hereof, nor the
acceptance of monies due hereunder with knowledge of a bfeagh of this Agreement, shall be deemed a
waiver of any rights or remedies that either party hé{etg; thay haye or a waiver of any subsequent breach
or default in any of such agreements, terms, covepants.or conditions.

a,,"\ . ““'.,,‘
22.  PRIOR NEGOTIATIONS;‘EEITHH:}\ AGREEMENT.
p/} - *‘\‘. ‘; . ". 3

This Agreement and tHe exhibits \a‘tt\achéd hereto, Pepsi’s proposal dated September 13, 2017,
which is attached hereto as ‘ttacfix?i\ent_'} and hereby incorporated herein (“Pepsi Proposal™), Pepsi’s Best
and Final Offer dated pr{uaryf% 2018, which isattached hereto as Attachment 2 and hereby incorporated
herein (“Pepsi BAFO”),\ah‘d;Cqétqnger s Request for Proposals #GF-2018-R-0009 dated November 14,
2017, a copy of wlziﬂgh,l}aisﬁbﬁen 'rgg:‘eiqu by Pepsi, is available on the Customer’s procurement website,
and is hereby incorpora d\Heisin (“Customer RFP”), together set forth the entire understanding between
the parties in connection t{l reipg:ct to the subject matter hereof, and no statement or inducement with
respect tc?*ghe*’subji?qt matter by either party hereto or by any agent or representative of either party hereto
which is ot contain€d.in this Agreement shall be valid or binding among the parties. This provision shall
not be red¢-to invalidate-6£ amend any other written agreements between Pepsi and/or any of its affiliates

and any affiliate of Customer.

23. RELATibNSHIP OF THE PARTIES.

The parties are independent contractors with respect to each other. Nothing contained in this
Agreement will be deemed or construed as creating a relationship of principal and agent, joint venture,
partnership or any association between the parties except as specifically stated herein. This Agreement is
made for the benefit of the parties hereto and not for the benefit of any third party.

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b)}2)X3X4A) and (11
Exempt from FOIA, D.C. Code 2-534(a)(1) and (e)
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24.  EFFECT OF HEADINGS.

The headings and subheadings of the sections of this Agreement are inserted for convenience of
reference only and shall not control or affect the meaning or construction of any of the agreements, terms,
covenants and conditions of this Agreement in any manner.

25. CONSTRUCTION.

S

This Agreement has been fully reviewed and negotiated by the parties hefe:fg\gnd their respective
legal counsel. Accordingly, in interpreting this Agreement, no weight shﬂl%&placé@upon which party
hereto or its counsel drafted the provision being interpreted. Wherey,gr this Agré'q{nent“‘pirovjd'es for one
party hereto to provide authorization, agreement, approval or conscnt“'t’c{:qnother, partyiereto, or provides
for mutual agreement of the parties hereto, such authorization, iaf)'prov’l,* ag}c:\érﬁent or consent shall,
except as may otherwise be specified herein, be given in such p;érty{sgeasonabl‘e judgment and reasonable
discretion, and shall be in writing unless otherwise mutually agree :bx the Bh‘rgie"s‘f In the event of any
conflict between the terms of this Agreement, the Pepsi’s BAFO, the Péi)éé-l?ropos'gl or the Customer RFP,
the conflict shall be resolved by application of the (ionﬂi&ﬁ:ﬁg;te_r‘ins\.ip the order set forth in this sentence.

w N BT M
26. SEVERABILITY. RS N
- <7 ' f’ ) \ :

If any term or provision of this Agﬁeemen,g«spéll;be found to be void or contrary to law, such term
or provision shall, but only to the egentfgecessaryft(? bringthis Agreement within the requirements of
law, be deemed to be severable ﬁpm;th‘e other terms-and provisions hereof, and the remainder of this
Agreement shall be given effect.ds.if théxparties:hgd n‘oi included the severed term herein.

1Y S N
27.  AMENDMENTS, >, "N.,7° .. 7
- \" \ \\ é‘x .
No provision of, «th';s:é‘gf‘qemént\xmay be modified, waived or amended except by a written
instrument duly executedby. each of:the parties hereto. Any such modifications, waivers or amendments
. £ e . . . . S .
shall not require addxtlo\ﬁkal‘ cogsgderaﬂon to be effective.
£ s N, '

%

S

.3 N
28. COUNTERPARTS.\ “
This Agreemeﬁt*}igybe executed in two or more counterparts, each of which shall be deemed an
original but'all of whith together shall constitute one and the same instrument.
", " &

w2

29. FURTHER ASSURANCES.

Each party hereto shall execute any and all further documents or instruments and take all necessary
action that either party hereto may deem reasonably necessary to carry out the proper purposes of this
Agreement.

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b)2)(3)(4A) and (11)/
Exempt from FOIA, D.C. Code 2-534(a)(1) and (¢)
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[signature to appear on the following page]

IN WITNESS WHEREOF, the undersigned have caused this Agreement to be duly entered into
as of the date set forth below.

The Board of Trustees of , o
The University of the District of Columbia Bottling Group, LLIC - RN i
L Wit .
T, T “\. N ."’
o \. \'x., . /’H
"'1¥\\ \1\ ."f*‘;;\v
By: By: s Mo v S .
RN N N
Name: Name: _ ™ N
N f - T " o)
i . < R
Title: “Tide: - N
A T e p g
AR
P 1S Y
Date: . Datey, ™0
\‘,, » % NN,
& SN
N ':' ‘;. A
¢ SRR
< * - .
. -, - x" e
. ‘/ \t‘_\ ‘:\ .
N L
BN RN “ ¥
Eﬂx ‘:’\1\ g ~
. N . {‘ ‘\)
oo ™y
IR RSERETON
. - N - s
{0 N
[ RN
[y \:"e. S *,
S “, . "‘ S
i ’ “::;'w. f:v ?
“‘; ‘.*f
R
et

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client Privilege/Exempt from
Open Meetings, D.C. Code 2-575(b}(2)(3)(4A) and (11
Exempt from FOIA, D.C. Code 2-534(a)(1) and (¢)
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'J PEPSI BEVERAGES COMPANY

Exhibit A
Current description & pricing for Postmix Products and Packaged Products

Customer acknowledges and agrees that in the event that Pepsi incurs Government Imposed Taxes
or Container Deposits, it may incorporate them into the prices of the Products and, to the extent that
the revised price would cause Pepsi to violate any limitation imposed by this Agreement on pricing
or price increases, then such pricing or increase shall not be construed so as to give rise to such a
violation.

Bottle & Can

Fountain Pricin

Carbonated Soft Drinks 5 $ 7550 $15.10
Gatorade 3 $ 4778 $15.92
Tropicana/Lipton Brisk 5 $ 7550 $15.10
Dole (Juice Pak) 3/1 Gallon Cartridge 3 $ 9441 | $31.47
Flavor Shots 1 $ 2000 $21.57
Lipton Tea Liquid Concentrate Green TeawCitrus | 3 |§ 5574 $18.58 |
Sobe Life Water Zero Cal Yurmb 3 s 5001 $16.67

27



'J PEPSI BEVERAGES COMPANY

Attachment 1

Pepsi Proposal

28



Q PEPSI BEVERAGES COMPANY

Attachment 2

Pepsi Best and Final Offer

29



UNIVERSITYS;
DISTRICT OF
COLUMBIA

1851
FISCAL IMPACT STATEMENT
TO: The Board of Trustees
FROM: Office of the Chief Operating Officer 74LS

DATE: August 31, 2018

SUBJECT: Pouring Rights - PepsiCo

Conclusion

It is concluded that the proposed Sponsorship Agreement between PepsiCo and the University of
the District of Columbia (“University”) will not result in a negative financial impact to the
University. Under the contract, the University expends no funds, thus there are no out-of-pocket
expenditures. Furthermore, there are standard provisions within the contract that allowing the
university termination rights for default or convenience. As such, there are no anticipated risks at
this time.

Background

The central benefit of the Sponsorship Agreement to PepsiCo is that it extends to PepsiCo the
exclusive Pouring Rights at the University’s various campuses. “Pouring Rights” refers to the
exclusive right to supply all Beverages for resale, promotion, and merchandising to and at the
University and the right to exclude Beverages which are competitive to PepsiCo’s Beverages from
being sold, promoted or merchandised at the University. “Beverages” are defined as carbonated
and non-carbonated natural or artificially flavored non-alcoholic sodas, fruit juices, cold teas,
bottled water, sports and energy drinks, and cold packaged coffee drinks.

PepsiCo is expected to create a comprehensive, integrated beverage program that will increase
customer satisfaction by providing quality products and state-of-the-art equipment, while
achieving growth and profitability in beverage sales at the University.

Financial Impact

This request has been approved based upon the information provided. In exchange for the
University’s granting to PepsiCo of exclusive pouring rights at the University’s campuses, PepsiCo
is committed to providing a variety of financial benefits to the University. The aggregate financial
benefit to the University through September 2028 is estimated at $2,000,000. Below is a chart
detailing the financial terms of the agreement. Although this agreement does give PepsiCo
exclusive Pouring Rights, subject to certain limited exceptions, nothing in it requires the University
itself to purchase any quantity of Beverages or any other products directly from PepsiCo.

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client
Privilege/Exempt from Open Meetings, D.C. Code 2-575(b)(2)(3)(4A) and (11)/
Exempt from FOIA, D.C. Code 2-534(a)(1) and (e)



Financial Proposal S ummary - 10 Year
1 2 3 4 5 6 7 8 9 Total en

Initial Support Funds $30,000 $30,000 $60,000|Cash
Annual Sponsorship $55,000 $55,000 $55,000 $55,000 $55,000 $55,000 $55,000 $55,000 $55,000, $55,000 $550,000/Cash
Scholarship Fund $10,000 $10,000 $10,000 $10,000 $10,000 $10,000 $10,000 $10,000 $10,000 $10,000 $100,000/Cash
Athletic Support $5,000 $5,000 $5,000 $5,000] $5,000. $5,000 $5,000, $5,000 $5,000 $5,000 $50,000|Cash
Martketing support Value $18,000 $18,000 $18,000 $18,000 $18,000 $18,000 $18,000 $18,000] $18,000 $18,000 $180,000(Non-Cash
Donated Product $1,000 $1,000 $1,000 $1,000 $1,000; $1,000 $1,000 $1,000 $1,000 $1,000 $10,000|Non-Cash
Campus Ambassador $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000; $2,000 $2,000 $20,000|Cash
Sustainability $1,000 $1,000 $1,000 $1,000 $1,000 $1,000 $1,000 $1,000 $1,000 $1,000 $10,000{Non-Cash
Pepsi Management Program $60,000 $60,000 $60,000 $60,000 $60,000 $60,000 $60,000 $60,000 $60,000 $60,000 $600,000(Non-Cash
Vending Commision @ 45% $41,700] $53,300] $53,300 $59,200, 2! $509,700/Cash

$193,700]  $193,700[  $199,500 $199,500[  $235,000[  $205,300 5205,300r $205,300]  $211,200 3241,200] $2,089,700
Cash $ 113,700 $ 113,700 $ 119,500 $ 119,500 $ 155,000 $ 125,300 $ 125,300 $125,300 $ 131,200 $ 161,200  $4,289, 700
Non-Cash $ 80,000 5 80000 $ 80.000 $ 80.000 $ 80,000 S 80,000 $ 80,000 S 80,000 S 80000 S 80000 S0.000)
Total I $ 193,700 $193,700 $ 199,500 $ 199,500 $ 235,000 $ 205,300 $ 205,300 $ 205,300 $ 211,200 $ 241,200  $2,089, 700,

DO NOT CIRCULATE OR FORWARD/Subject to Confidentiality Agreement/Attorney-Client
Privilege/Exempt from Open Meetings, D.C. Code 2-575(b)(2)(3)(4A) and (11)/

Exempt from FOIA, D.C. Code 2-534(a)(1) and (e)




[UNIVERSITY &
DISTRICT OF
(COLUMBIA

1851

Office of the Chief Operating Officer
MEMORANDUM

TO: Troy Lemaile-Stovall, Chief Operating Officer
FROM: David Franklin, Deputy Chief Operating Officer Deasd +#, Tranbtin
DATE: August 31, 2018

SUBJECT: Pouring Rights

The University of the District of Columbia will be looking to enter into a 10-year Pouring Rights agreement with
PepsiCo. The Pouring Rights agreement gives PepsiCo exclusive right to supply all carbonated and non-carbonated
beverages to all of the University of the District of Columbia’s Campuses and locations. Per the agreement,
PepsiCo will be responsible to the University of the District of Columbia with providing beverages for sale at all
campus dining, campus store, and vending service locations. As such, the university will undertake reasonable
efforts to ensure that PepsiCo products are the only beverages sold, served, promoted, marketed,
advertised, merchandised, sponsored or endorsed, throughout campus facilities.

This Pouring Rights agreement between the University of the District of Columbia and PepsiCo will require
PepsiCo to create a comprehensive, integrated beverage program that will increase customer satisfaction
throughout the University’s campuses by providing quality products and state-of-the-art equipment. This
agreement will create a positive impact on the University by providing the following:

Key Terms:

¢ Initial Support Funds - An Initial Support Fund in the total amount of Sixty Thousand US Dollars
(860,000), payable in two equal installments.

* Annual Sponsorship - In each of Years one through ten, PepsiCo shall provide the University with annual
sponsorship funds in the amount of Fifty-Five Thousand US Dollars ($55,000). Fee payable to the
Customer based on the information provided by the University in the RFP, which estimated that 13,000
gallons and cases of Products (including cases sold through Vending Machines) were sold at the Facilities
in the year immediately preceding the RFP. If during any Year the number of gallons and cases of
Products falls below 11,700, the parties agree to meet in good faith to determine the cause of the declining
volume and determine if adjustments to the Annual Sponsorship Fee are equitable under the
circumstances.

* Annual Scholarship - In each of Years one through ten, PepsiCo shall provide the University with annual
scholarship funds in the amount of Ten Thousand US Dollars ($10,000).

4200 Connecticut Avenue NW, Bldg. 39, Room 301-P | Washington, DC 20008




* Athletic Support - In each of Years one through ten, PepsiCo shall provide the University with annual
athletic support funds in the amount of Five Thousand US Dollars ($5.000).

* Marketing Support - In each of Years one through ten, PepsiCo shall provide the University with
marketing support that has a value of up to Eighteen Thousand US Dollars ($18,000) (the *“Annual
Marketing Support”). The Annual Marketing Support will be held by PepsiCo and accessed by PepsiCo
for point-of-sale materials provided by PepsiCo in support of sale of the Products at the Facilities.
Utilization of the Annual Marketing Support will be mutually agreed to by the parties.

* Donated Product - In each of Years one through ten, PepsiCo shall provide the University with products
to support events such as the back-to-school barbeque, and commencement that has a value of up to One
Thousand US Dollars ($1,000).

¢ Campus Ambassador Funds - In each of Years one through ten, PepsiCo shall provide the University
with campus ambassador funds in the amount of Two Thousand US Dollars ($2,000) to be used and spent
on mutually agreed to marketing and promotional opportunities for the benefit of PepsiCo and the
University.

¢ Annual Sustainability Funds - In each of Years one through ten, PepsiCo shall provide the University
with annual sustainability funds with a value of up to One Thousand US Dollars ($1,000). The Annual
Sustainability Funds will be used and spent by PepsiCo on mutually agreed to sustainability opportunities
for the benefit of PepsiCo and University.

* Student & Alumni Career Support - PepsiCo will provide support to the University in the form of an
annual commitment to hire qualified UDC graduates into PepsiCo's Management Training Program, with
an annual value of Sixty Thousand US Dollars ($60,000). The student and alumni hire program will
include commercially reasonable and good faith efforts to hire or supervise a target of one student or
alumni of the University each Year for the course of the Term. The parties will mutually agree on the
framework to measure PepsiCo’s performance in this regard.

* Vending Commissions - In each of Years one through ten, PepsiCo will provide the University with
commission payment as a percentage (45%) of the actual cash (“cash in bag” or “CIB”) collected by
PepsiCo from the Vending Machines placed at the Facilities, plus actual amounts received by PepsiCo in
connection with credit card or debit card sales (collectively with CIB, “Revenue™), less Government
Imposed Taxes or Container Deposits (each term is defined in the agreement). Any enrollment increase
will also result in increased general sales and revenues to the University per the agreement.

There are standard provisions within the contract that allow the University to terminate for default. The University
was also successful in negotiating a right to terminate for convenience, provided that the University make an early
termination payment of $173,000. The University has been assured that most of Pepsi’s other college and
university partners have been unsuccessful in negotiating this flexibility. Nevertheless, by entering into a Pouring
Rights agreement, the University of the District of Columbia will be taking steps to ensure that we continue to
build a strong partnership with our community that maximizes the University’s potential, improve work amenities
for employees and increase student satisfaction.

The agreement has been fully negotiated in the form included with the package.



BOARD OF TRUSTEES
UNIVERSITY OF THE DISTRICT OF COLUMBIA
UDC RESOLUTION No. 2018-30

SUBJECT: Approval of Proposed Multi-Year Agreement for Exclusive
Pouring Rights at the University of the District of Columbia

WHEREAS, pursuant to D.C. Official Code §38-1202.01(a), the Board of Trustees
(*Board”) has the power to make contracts and procure and contract for goods and
services; and

WHEREAS, pursuant to 8B DCMR §205.4(a), specific authorization of the Board is
required for any commitment by the University of the District of Columbia
(“University”) for more than seven (7) years; and

WHEREAS, Bottling Group, LLC, and its affiliates and/or subsidiaries comprising
Pepsi Beverages Company (“Pepsi”) and the University desire to enter into a proposed
ten (10) year Sponsorship Agreement, whereby Pepsi will be the exclusive supplier of
beverages within University Facilities (as such term is defined in the Pouring Rights
Agreement) in exchange for providing, among other things, certain cash and in-kind
payments to the University, substantially in the form attached hereto as Appendix A
(“Pouring Rights Agreement”); and

WHEREAS, Pepsi and the University have completed negotiation of the key business
terms of the Pouring Rights Agreement; and

WHEREAS, pursuant to D.C. Code § 1-204.51, the Board of Trustees shall cause to be
submitted to the Council of the District of Columbia (“Council”) all contracts having a
term of more than five (5) years and involving expenditures out of an appropriation
which is available for more than one year; and

WHEREAS, the University is currently exploring through contact with the Council
whether the Pouring Rights Agreement is considered by the Council to involve
expenditures out of an appropriation which is available for more than one year and is
therefore required to be submitted by the University for review and approval by the
Council.

NOW, THEREFORE, BE IT RESOLVED, that the Board of Trustees of the
University hereby approves the proposed Pouring Rights Agreement subject to review
and approval by the Council of the District of Columbia, should it be determined that
such review and approval is required; and

BE IT FURTHER RESOLVED, that if it is determined that the Pouring Rights
Agreement is required to be submitted to Council for review and approval, the
University is hereby authorized to forward to the Council of the District of Columbia the
Pouring Rights Agreement for its review and approval; and



BE IT FURTHER RESOLVED, that if Council review of the Pouring Rights
Agreement is determined not to be required, or if Council does review and approve the
Pouring Rights Agreement, then the President is hereby authorized to take all necessary
actions to finalize and execute the Pouring Rights Agreement.

Approved by the Executive Committee %AA ]L,gp A‘? -b g 2

October 30, 2018

Christopher Bell
Chairperson of the Board
Ratified by the Board of Trustees
November 7, 2018
Christopher Bell

Chairperson of the Board



UNIVERSITY;
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OFFICE OF THE GENERAL COUNSEL

October 26, 2018

The Honorable Phil Mendelson, Chairman
Council of the District of Columbia
Committee of the Whole

1350 Pennsylvania Ave, NW, Suite 504
Washington, D.C. 20004

Re:  Proposed Contract #GF-2019-C-0021, a Sponsorship Agreement for Exclusive Pouring
Rights between Bottling Group, LLC and the University of the District of Columbia

Dear Chairman Mendelson;

This is to certify that the University of the District of Columbia Office of the General Counsel has
reviewed the above-referenced contract and determined it to be legally sufficient.

This certification also specifies that the University is not aware of any claim(s) by Bottling Group, LLC
against the District of Columbia.

If you have any questions in this regard, please contact me at 202.274.5604 or at avis.russell@udc.edu.

Sincerely, ’,F
ﬂ( W % @ W

Avis Marie Russell
Associate General Counsel

4200 Connecticut Avenue NW, Bldg. 39, Room 301-R | Washinglon, DC 20008 | 202.274.5400 fax: 202-274-5320 | www.udc.edu




