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Amendment Act of 2023” was referred, reports favorably thereon and recommends approval by 
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I .  B A C K G R O U N D  A N D  N E E D  
 

On May 12, 2023, Bill 25-290, the “Industrial Safety Act Clarification Amendment Act of 
2023” was introduced by Chairman Mendelson. The bill amends D.C. Code § 32-802(1) to clarify 
that individual employees of the District are not considered an “employer” under the Industrial 
Safety Act (ISA). The bill would make this amendment retroactively applicable to September 1, 
2010. The impetus for the bill is a ruling from the D.C. Court of Appeals in Zelaya v. Strange, in 
which the Court applied the ISA to an employee of the District who had sufficient control over a 
District worksite.  
 
History of the Industrial Safety Act 
 
 In 1918, Congress approved the “District of Columbia minimum-wage law,” the purpose 
of which was to establish a minimum wage board in the District to investigate and fix the minimum 
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wages of women and children in the workforce.1 The law was amended by Congress in 1941 via 
H.R. 5202 due to information that suggested that industrial accidents were increasing in “appalling 
numbers” in the District.2 As a result of this information, Congress made numerous substantive 
changes to the law, including:  
 

• Changing the Minimum Wage Board to the Minimum Wage and Industrial Safety 
Board and empowering the Board to investigate workplace safety matters; 

• Authorizing the Council to issue rules and regulations establishing minimum safety 
requirements; and 

• Requiring employers to furnish a reasonably safe workplace for employees.  
 
 The Board quickly began holding hearings and drafting safety standards that would impact 
thousands of employers in the District, with two major statutory exceptions: the United States 
government and the “District of Columbia or any instrumentality thereof.” While the legislative 
record for H.R. 5202 provides little insight as to why the government of the District of Columbia 
was excluded from the definition of “employer” in the act, it is likely that this was done because 
District employees were covered under the provisions of the Federal Longshoreman’s and Harbor 
Workers’ Compensation Act and the Federal Employees’ Compensation Act.3 Under these acts, 
District employees, their widows, or surviving family members could receive compensation for 
injuries sustained “while in the performance of duty causing death, or disability for more than three 
days...”4 if the United States Employees’ Compensation Commission determined that they were 
eligible. Making the worker’s compensation program the only recourse available for injured 
employees ensured that employees could not receive damages from a suit and compensation, and 
it kept the District from being subject to significant financial liability at a time when Congress was 
solely responsible for the District’s budget.5  
 
Zelaya v. Strange 
 
 The definition of the term “employer” is at the heart of the case that prompted the 
introduction of this bill: Zelaya v. Strange, 291 A.3d 704 (D.C. 2023). According to court records, 
Rene Zelaya was employed as a foreman at Civil Construction, LLC, which had a contract with 

 
1 The legislative record suggests that the impetus for the law was a study on the salaries of working women in the 
District. The study found that 53% of women surveyed were “working at distressingly low wages” despite having 
worked for years. Cost of Living in the District of Columbia. (1918). Monthly Review of the U.S. Bureau of Labor 
Statistics, 6(1), 1–12. http://www.jstor.org/stable/41829253.  
2 The committee report for H.R. 5202 notes that, in 1939, there over 26,000 industrial accidents. In 1940, that number 
increased to over 31,000. U.S. House of Representatives. Committee of the District of Columbia. Creating An 
Industrial Accident Prevention Board in the District of Columbia and to Define Its Powers and Duties. (H. Rpt. No. 
918-77).  
3 The Federal Employees' Compensation Act was extended to District employees (except police and fire fighters) in 
1919. See, 41 Stat 104, ch. 7, § 11. 
4 United States Employees’ Compensation Commission, Eighth Annual Report of the United States Employees’ 
Compensation Commission. (1924). pg. 1. 
5 The financial consequences of civil suits could have been significant, as data suggests that workplace accidents 
involving District employees were quite common. A report of the Commissioners of the District states that the 
Compensation Commission found that 597 employees were injured in the performance of their duties in 1929. See 
District of Columbia Board of Commissioners, Report of the Commissioners of the District of Columbia For the Year 
Ended June 30, 1929, pg. 15.  

http://www.jstor.org/stable/41829253
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the District Department of Transportation (DDOT) to install sewer structures at the corner of Riggs 
Road and South Dakota Avenue, N.E., in 2010. During the project, Mr. Zelaya was directed by his 
supervisor, John Constantino, to install a catch basin beneath a high-voltage power line. When Mr. 
Zelaya lowered the catch basin into place with a metal chain, the chain touched the powerline and 
electrocuted him. As a result of the accident, Mr. Zelaya was unconscious for three weeks and had 
to undergo ten surgeries. 
 
 Mr. Zelaya initially filed suit against the District seeking damages for his injuries, but that 
case was dismissed due to Zelaya’s failure to meet the notice requirements of D.C. Official Code 
§ 12-309. After this, Mr. Zelaya amended his complaint to add Alfred Strange, an employee of 
DDOT, as a defendant, arguing that Mr. Strange had a “duty of care” as a matter of statute under 
the ISA and common law. At the time of the accident, Mr. Strange was a DDOT engineer who 
acted as a construction manager for the project.  
 
 Mr. Strange filed a motion for summary judgment, arguing that he did not owe a statutory, 
contractual, or common law duty to Mr. Zelaya and that Mr. Zelaya was contributorily negligent. 
The Superior Court denied his motion, concluding that the question of whether Mr. Strange owed 
Mr. Zelaya a duty of care was unresolved. After Mr. Strange moved for reconsideration of the 
order, however, the Court found that Mr. Zelaya was contributorily negligent and determined that 
Mr. Strange did not owe Mr. Zelaya a duty of care. Mr. Zelaya appealed the Superior Court’s 
ruling to the D.C. Court of Appeals, which remanded the case for the trial court to engage in a 
“fact-intensive” determination of whether Mr. Strange had requisite “control of custody” of the 
worksite that would make him an employer with a duty of care under the ISA. On remand, the 
Superior Court concluded that Mr. Strange did not have requisite control and, therefore, could not 
be considered an employer under the ISA. Mr. Zelaya appealed this ruling as well. Ultimately, the 
Court of Appeals reversed the Superior Court decision, concluding that Mr. Strange “had the type 
of control over the worksite that an ‘employer’ would under the ISA,” and remanded further 
proceedings to the Superior Court. To reach this conclusion, the Court read the term “employer” 
broadly and, in its view, consistent with prior opinions (see Presley v. Com. Moving & Rigging, 
Inc., 25 A.3d 873, 883 (D.C. 2011); Velásquez v. Essex Condo. Ass’n, 759 A.2d 676, 679-80 (D.C. 
2000); Traudt v. Potomac Elec. Power Co., 692 A.2d 1326, 1332 (D.C. 1997)), and noted that Mr. 
Strange oversaw all aspects of the projects as a construction manager, per the duties and 
responsibilities listed in DDOT’s Construction Management Manual.6  
 
 In testimony before the Committee on Bill 25-290, Principal Deputy Solicitor General of 
the Office of the Attorney General, Mr. Ashwin Phatak, noted that the implications of this case 
could have a “broad effect,” potentially impacting “all District managers who monitor District 
construction projects where the work is performed by private contractors.”7 It is quite common 
practice for the District to utilize contractors in construction projects. In fact, in fiscal years 2021 
and 2022 alone, the District awarded at least ten construction projects to contractors totaling more 

 
6 The timeline and facts of the case presented in this report are derived from the two opinions issued by the District of 
Columbia Court of Appeals. Those opinions are attached to this report.   
7 Statement of Ashwin P. Phatak, Principal Deputy Solicitor General, Office of the Attorney for the District of 
Columbia, on Bill 25-290, July 13, 2023, pg. 3. 
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than $87 million.8 For each project, District employees oversee the work to ensure that it meets 
appropriate standards. Therefore, this ruling creates a risk of personal liability for any employees 
on these projects with duties like that of Mr. Strange.  
 
 The Committee does not believe that this is a tenable situation for any employees of the 
District. Nor does the Committee believe that this outcome—the District government being exempt 
from liability under the ISA but the District’s employees being at risk of incurring liability— 
conforms to the intent of the ISA.  
 
Bill 25-290 
 
 The Committee Print for Bill 25-290 includes one minor substantive change based on 
feedback from the Office of Attorney General. In the Print, the phrase “District of Columbia, its 
agencies or instrumentalities, or any employee thereof” is amended to read “District of Columbia, 
its agencies or instrumentalities, or any employee thereof acting within the scope of the employee’s 
official duties.” This ensures that District employees are only protected under the ISA while acting 
pursuant to their official duties. 
 
Conclusion 
 
  The Industrial Safety Act was approved by Congress in 1941. The law requires employers 
to furnish a reasonably safe working environment for employees, and employers who fail to adhere 
to the law may be subject to civil suits. The definition of “employer” in the law does not include 
the “District of Columbia or any instrumentality thereof.” Despite this, the D.C. Court of Appeals 
in Zelaya v. Strange applied the definition of employer to an employee of the District who had 
control of a worksite. As a result, District employees who oversee construction projects may be 
subject to civil suits if an accident involving a contractor occurs at the construction site. This is 
not only inconsistent with the intent of the law but puts District employees in an untenable 
situation. Bill 25-290 addresses this by clarifying that individual District employees are not 
considered employers under the law, thereby ensuring District employees cannot be sued under 
the ISA. As such, the Committee recommends the Council approve the Print for Bill 25-290. 
 

I I .  L E G I S L A T I V E  C H R O N O L O G Y  
 
May 12, 2023  Bill 25-290, the “Industrial Safety Act Clarification Amendment Act of  
   2023” is introduced by Chairman Mendelson. 
 
May 16, 2023  Bill 25-290 is “read” at a legislative meeting; on this date the referral of the 
    bill to the Committee of the Whole is official. 
 
May 19, 2023  Notice of Intent to Act on Bill 25-290 is published in the District of  
    Columbia Register. 

 
8 Data on construction contracts was obtained from the Office of Contracting and Procurements Transparency Portal. 
The Committee used NIGP codes 912, 913, and 914 to determine how many construction contracts were awarded 
during fiscal years 2021 and 2022.  
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June 23, 2023  Notice of a Public Hearing on Bill 25-290 is published in the District of  
   Columbia Register. 
 
July 13, 2023  The Committee of the Whole holds a public hearing on Bill 25-290.   
 
September 19, 2023 The Committee of the Whole marks up Bill 25-290. 
 

I I I .  P O S I T I O N  O F  T H E  E X E C U T I V E  
 
 The Executive did not provide testimony on Bill 25-290. 
 

I V .  C O M M E N T S  O F  A D V I S O R Y  N E I G H B O R H O O D  C O M M I S S I O N S  
 
 The Committee did not receive any comments from Advisory Neighborhood Commissions 
on Bill 25-290. 
 

V .  S U M M A R Y  O F  T E S T I M O N Y  
 

The Committee of the Whole held a public hearing on Bill 25-290 on Thursday, July 13, 
2023 at 10:00 a.m. Copies of the written testimony are attached to this report. 

 
Ashwin Phatak, the Principal Deputy Solicitor General for the Office of the Attorney 

General for the District of Columbia, testified on behalf of the Office of the Attorney General. 
Mr. Phatak noted that the Industrial Safety Act requires employers to maintain a “reasonably safe” 
place of employment for employees and that employees injured due to unsafe conditions may file 
a tort against their employer. The Industrial Safety Act is complemented by the District of 
Columbia Workers’ Compensation Act of 1979, however, which provides that employees entitled 
to compensation under the Act are barred from pursuing a separate suit against their employer. As 
a result of this, Mr. Phatak testified that some injured employees have successfully sued other 
companies involved in construction projects. However, in Zelaya v. Strange, the Court expanded 
such liability for the first time to a District employee—a DDOT construction manager. Mr. Phatak 
testified that this decision creates a risk of personal liability for the many mid-level District 
employees who monitor construction contracts, which could be seen as an end-run around the 
Industrial Safety Act’s exclusion of the District from the definition of “employer.”  Thus, Mr. 
Phatak recommended that the Council clarify the Act’s scope by amending the Act to expressly 
exclude from the definition of “employer” District employees acting within the scope of their 
employment. 

 
V I .  I M P A C T  O N  E X I S T I N G  L A W  

 
Bill 25-290 would amend D.C. Official § 32-802(1) to clarify that individual employees of 

the District are not considered “employers” under the Industrial Safety Act. The bill would be 
retroactively applicable to September 1, 2010.  
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V I I .  F I S C A L  I M P A C T  
 
   
 

V I I I .  R A C I A L  E Q U I T Y  I M P A C T  A S S E S S M E N T  
 
   
 

I X .  S E C T I O N - B Y - S E C T I O N  A N A L Y S I S  
 
Section 1  Short title. 
 
Section 2 Amends D.C. Official § 32-802(1) to clarify that individual employees of 

the District are not considered an “employer” under the Industrial Safety 
Act. 

 
Section 3  Makes the act retroactively applicable to September 1, 2010.  
 
Section 4  Standard fiscal impact statement provision. 
 
Section 5  Standard effective date provision. 
 
 

X .  C O M M I T T E E  A C T I O N  
 
 
 
 

X I .  A T T A C H M E N T S  
 

1. Bill 25-290 as introduced. 

2. Selected Written Testimony. 

3. D.C. Court of Appeals Decisions. 

4. Fiscal Impact Statement for Bill 25-290. 

5. Legal Sufficiency Determination for Bill 25-290. 

6. Racial Equity Impact Assessment for Bill 25-290. 

7. Comparative Print for Bill 25-290. 

8. Committee Print for Bill 25-290. 
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        ______________________________ 1 

        Chairman Phil Mendelson 2 

 3 

  4 

A BILL 5 

 6 

_______ 7 

 8 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 9 

 10 

_________________ 11 

 12 

To amend An Act To protect the lives and health and morals of women and minor workers in the 13 

District of Columbia, and to establish a Minimum Wage Board, and define its powers and 14 

duties, and to provide for the fixing of minimum wages for such workers, and for other 15 

purposes to clarify the definition of “employer.”  16 

 17 

 BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 18 

act may be cited as the “Industrial Safety Act Clarification Amendment Act of 2023”.  19 

Sec. 2. Section 2(a) of Title II of An Act To protect the lives and health and morals of 20 

women and minor workers in the District of Columbia, and to establish a Minimum Wage Board, 21 

and define its powers and duties, and to provide for the fixing of minimum wages for such 22 

workers, and for other purposes, approved October 14, 1941 (55 Stat. 738; D.C. Official Code § 23 

32-802(1)), is amended by striking the phrase “District of Columbia or any instrumentality 24 

thereof” and inserting the phrase “District of Columbia, its agencies or instrumentalities, or any 25 

employee thereof” in its place. 26 

 Sec. 3. Applicability. 27 

 This act shall apply as of September 1, 2010. 28 

Sec. 4. Fiscal impact statement. 29 
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The Council adopts the fiscal impact statement of the Chief Financial Officer as the fiscal 30 

impact statement required by section 4a of the General Legislative Procedures Act of 1975, 31 

approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).  32 

Sec. 5. Effective date. 33 

This act shall take effect following approval by the Mayor (or in the event of veto by 34 

the Mayor, action by the Council to override the veto), a 30-day period of congressional review 35 

as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December 36 

24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of 37 

Columbia Register. 38 

 39 
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Chairman Mendelson and Members of the Committee of the Whole: 

Good morning.  I am Ashwin Phatak, the Principal Deputy Solicitor General 

for the Office of the Attorney General for the District of Columbia.  I appreciate the 

opportunity to testify in support of Bill 25-290, the Industrial Safety Act 

Clarification Amendment Act of 2023. 

 This bill would clarify the definition of “employer” in the Industrial Safety 

Act.  D.C. Code § 32-802(1).  The Act currently provides that the term “employer” 

“shall not include the District of Columbia or any instrumentality thereof.”  The bill 

would make it clear that this exclusion applies to District employees acting within 

the scope of their employment, so that, like the District itself, they are not subject to 

liability under the Act. 

 Enacted by Congress in 1941, the Industrial Safety Act authorizes the District 

government to enforce the safety of construction worksites.  It permits the Council 

to promulgate safety regulations and provides criminal penalties for violations.  It 

also provides that “[e]very employer shall furnish a place of employment which shall 

be reasonably safe for employees.”  D.C. Code § 32-808(a).  Employees injured by 

unsafe conditions in their place of employment may file an action in tort against their 

“employers,” who are defined to include anyone “having control or custody of any 

place of employment or of any employee.”  D.C. Code § 32-802(1). 

 The Industrial Safety Act is complemented by the Workers’ Compensation 

Act, enacted by the Council in 1980, which provides that “every employer subject 
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to the Act shall be liable for compensation for injury or death without regard to 

fault.”  D.C. Code § 32-1503(b).  In exchange for no-fault liability, the Workers’ 

Compensation Act provides that it is an injured employee’s exclusive remedy, and 

it thus bars a separate suit against the employer.  D.C. Code § 32-1504. 

 In recent years, injured employees, barred from suing their employers because 

they are eligible for workers’ compensation under the Workers’ Compensation Act, 

have sued other companies involved in construction projects.  These employees have 

argued that these companies, although not their employers for workers’ 

compensation or any other purpose, were their “employers” under the Industrial 

Safety Act under the broad definition described above.  With some success, they 

sought damages based on the general obligation in the Act that “employers” furnish 

a reasonably safe place of employment. 

 Earlier this year, however, in Zelaya v. Strange, the D.C. Court of Appeals 

expanded such liability for the first time to a District employee.  The Court held that 

a District Department of Transportation (DDOT) construction manager for a street 

rehabilitation project could be personally liable as an “employer” under the 

Industrial Safety Act for the injuries to an employee of the private contractor 

performing the work.  The contractor’s employee was injured when he instructed his 

crew to use a boom truck to install a catch basin and the boom touched an overhead 

power line.  The contractor provided its employee workers’ compensation for his 
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injuries.  Nonetheless, the Court of Appeals held that the DDOT manager can be 

liable under the Industrial Safety Act for those same injuries—even though the Act 

expressly excludes “the District of Columbia or any instrumentality thereof” from 

liability.   

 This extension of liability under the Act to District employees would have 

broad effect if accepted in subsequent cases, with the potential to include all District 

managers who monitor District construction projects where the work is performed 

by private contractors.  In holding that the DDOT construction manager was an 

“employer” of the private contractor’s employees under the Industrial Safety Act, 

the Zelaya Court relied on his general authority over the contract and responsibility 

to bring safety violations to the contractor’s attention.  However, our understanding 

is that these responsibilities are typical of many District construction 

managers.  Additionally, while acknowledging that the District’s manager did not 

own the worksite, the Court noted that “the District, his ultimate employer, did.”  

The Court also noted that the District granted its manager responsibility and put him 

in charge of monitoring.  Again, the same is true of most District managers for street 

renovation and other capital projects.  

In short, the Court of Appeals’ decision creates a risk of personal liability for 

the many mid-level District employees who monitor construction contracts.  The 

Court, while expressing concern during oral argument about an “end-run” around 
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the Industrial Safety Act’s exclusion of the District from the definition of 

“employer,” effectively allowed the contractor’s employee to do just that. 

This is a result that we do not believe the drafters of the Act intended.  It is 

also, as far as we are aware, unprecedented in the Act’s 80-year history.  Clarifying 

that the exclusion of “the District of Columbia or any instrumentality thereof” from 

the definition of “employer” was always intended to extend to District employees 

acting within the scope of their employment would assure the many District 

employees who manage District construction contracts that they are not subject, 

simply by virtue of their position with the District, to personal liability for injuries 

to a contractor’s employees. 

Clarifying the Act’s scope would also protect the District and its employees 

from financial exposure in the form of judgments that we believe the drafters never 

intended to authorize.  Finally, the Office of the Attorney General typically defends 

District employees sued personally for actions taken within the scope of their 

employment by employees of companies with construction contracts with the 

District.  This amendment would ensure that our Office need not expend our limited 

resources litigating ISA claims against District employees. 

For all these reasons, the Office of the Attorney General recommends that the 

Committee report favorably on Bill 25-290, the Industrial Safety Act Clarification 

Amendment Act of 2023.  I would be pleased to answer any questions. 
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“employer” under the Industrial Safety Act, D.C. Code § 32-808.   
 
In a previous appeal, Zelaya v. Strange, No. 17-CV-411 (D.C. Feb. 5, 2021) 

(“Zelaya I”), this court reviewed a ruling by the Superior Court granting Mr. Strange 
summary judgment on the ground that he was excluded as a matter of law from the 
ISA’s definition of “employer,” which provides that the term does “not include the 
District of Columbia or any instrumentality thereof.”  D.C. Code § 32-802(1).  We 
remanded the case for the trial court to engage in the “fact intensive” determination 
whether Mr. Strange had the requisite “control or custody” of Mr. Zelaya’s worksite 
so as to be considered an employer with a duty of care to Mr. Zelaya under the ISA.  
Mr. Zelaya now asks us to review the trial court’s summary judgment ruling on 
remand in which the court, based on the record presented, ruled Mr. Strange had not 
exercised the requisite custody or control to be an employer under the ISA.  Our 
review of this summary judgment ruling and the embedded legal conclusion 
regarding Mr. Strange’s employer status is de novo.  Baker v. Chrissy Condo. Ass’n, 
251 A.3d 301, 305 (D.C. 2021); Smith v. Swick & Shapiro, P.C., 75 A.3d 898, 901 
(D.C. 2013).  We again conclude that summary judgment was erroneously granted 
and reverse.2  

 
The District of Columbia Industrial Safety Act requires “[e]very employer” 

to: 

                                              
2 Following oral argument on November 30, 2022, Mr. Strange filed a letter 

pursuant to D.C. App. R. 28(k) in which he requested permission to submit a 
supplemental brief.  Specifically, Mr. Strange sought to address whether he, as an 
agent of the District, is excluded as a matter of law from the definition of an 
employer under the ISA, a question that was raised by this court at oral argument.  
We decline to grant that request.  Upon our review of the briefing in Zelaya I, it 
appears Mr. Strange raised this issue when he defended the trial court’s first 
summary judgment ruling that he was not an employer under the statute.  After 
another division of this court held that Mr. Strange was not an instrumentality and 
directed remand, however, Mr. Strange did not seek rehearing on the ground that his 
defense of the trial court’s ruling had been broader and had rested not only on Mr. 
Strange’s potential status as an instrumentality of the District but also on his status 
as an agent of the District.  Instead Mr. Strange returned to the Superior Court to 
argue simply that he could not be deemed an employer under the facts of this case.  
Given this sequence of events, we conclude that Mr. Strange has waived this 
argument and limit our review to the arguments the parties made on remand and in 
their briefs in this appeal. 
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furnish a place of employment which shall be reasonably safe for 
employees, . . . furnish and use safety devices and safeguards, and . . . 
adopt and use practices, means, methods, operations, and processes 
which are reasonably safe and adequate to render such employment and 
place of employment reasonably safe. 
 

D.C. Code § 32-808(a).  The purpose of this legislation is “to foster, promote, and 
develop the safety of wage earners of the District of Columbia in relation to their 
working conditions.”  Id. § 32-801; see also H.R. Rep. No. 77-918, at 1 (1941); S. 
Rep. No. 77-675, at 4 (1941) (citing the “appalling numbers” of employees injured 
in workplace accidents and noting that “[t]he majority of the fatal accidents 
happened in construction work”).  First enacted in 1918 to create a Board to establish 
minimum wage protections for women and minors, including the imposition of 
criminal penalties for noncompliance, the Act was amended in 1941 to promote 
industrial safety as well; it did so by authorizing the Board to promulgate safety 
regulations and authorized the imposition of criminal penalties on “employers” who 
failed to meet industrial safety standards.  See D.C. Code § 32-812 (making 
violations of the ISA a misdemeanor).  Under the ISA, an employer is any “person, 
firm, corporation, partnership, stock association, agent, manager, representative, or 
foreman, or other persons having control or custody of any place of employment or 
of any employee.”  Id. § 32-802(1).   

 
In recent years, putative plaintiffs like Mr. Zelaya have looked to the ISA as 

providing a source of a duty of care in tort actions.  See, e.g., Presley v. Com. Moving 
& Rigging, Inc., 25 A.3d 873, 883 (D.C. 2011); Velásquez v. Essex Condo. Ass’n, 
759 A.2d 676, 679-80 (D.C. 2000); Traudt v. Potomac Elec. Power Co., 692 A.2d 
1326, 1332 (D.C. 1997).  In this context, this court has considered whether the 
defendant is an “employer” under the statute as a threshold question before 
considering the secondary and tertiary questions of what the scope of the duty of 
care was and whether it was breached.  See Velásquez, 759 A.2d at 681.   

 
Our court has made clear that the expansive plain-text statutory definition of 

employer “is to be read broadly,” Presley, 25 A.3d at 884, in light of the statute’s 
“broad remedial purposes” and without limitation to the common-law understanding 
of that term, Velásquez, 759 A.2d at 680-81.  More particularly, our cases reflect a 
functional, totality-of-the-circumstances assessment to determine if a defendant is 
an employer by virtue of their custody or control over the workplace (which itself is 
broadly defined, see D.C. Code § 32-802(4) (generally defining “[p]lace of 
employment” to “mean[] any place where employment is carried on”)).   
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Thus, in Traudt, this court held that PEPCO was an employer under the ISA 

after a contractor’s employee was injured while removing asbestos from energized 
cable wires because PEPCO owned the worksite and the electric cables; reserved the 
right to perform other work on the site and adjust the contractor’s schedule to 
accommodate that work; mandated compliance with its own safety rules; and 
reserved the right to inspect the contractor’s work, “direct stoppage, and require 
replacement or supplementation of personnel and equipment in case of 
noncompliance with the contract.”  692 A.2d at 1331.   

 
Similarly in Velásquez, this court held that a condominium association and its 

property manager were both employers for ISA purposes after a contractor’s 
employee injured himself on the worksite. 759 A.2d at 680.  In support of this 
determination, we noted that the association owned the building where the work was 
performed and had reserved the right to “perform [other] construction [work] or 
operations related to the Project.”  Id. at 678-79.  Additionally, the condominium 
association had authority to promulgate safety rules to which the contractor’s 
employees were bound and to monitor and inspect the contractor’s work and 
equipment.  Id.3   

 
By contrast in Presley, this court held that a consultant to a construction 

project was not an employer under the ISA, where the consultant did not own the 
worksite; had “at most[] limited and infrequent interactions” with the general 
contractor; was not obligated under its contract to maintain a constant presence on 
the worksite; and was not at the worksite when the accident at issue occurred.  25 
A.3d at 885-86, 890-91.  Further, the consultant did not have the power to 
promulgate safety rules and was “not responsible for performing periodic and 
exhaustive surveys of the work environment in regard to safety.”  Id. at 885-86.  
Against this backdrop, the fact that the consultant had some authority both to monitor 
and report safety violations to a third party who would then pass them on to the 
general contractor and “to ‘stop work’ for imminent danger situations observed,” 
and “might have ‘intervened’ . . . to remind [workers] of safety requirements,” was 
insufficient to establish control over the worksite for ISA purposes.  Id. at 880, 886-

                                              
3 These reasons seemingly only applied to the condominium association, 

Essex; nevertheless we expressly held that “Essex and Zalco [the property manager] 
are employers under the Act,” 759 A.2d at 680 (emphasis added), perhaps because 
Zalco acted as Essex’s agent, although the opinion only references that fact in its 
discussion of the duty of care, id. at 681, not in its analysis of employer status.     
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87. 
 
We conclude that this case is more akin to Traudt and Velasquez than to 

Presley.  Granted, Mr. Strange did not personally own the worksite, but the District, 
his ultimate employer, did.  Further, the evidence established that he was placed “in 
charge” and made “responsible” for the rehabilitation project at that location through 
the District’s agency, DDOT, as he acknowledged at his deposition.  Cf. Presley, 25 
A.3d at 889-90 (contrasting the “limited duties of a contract compliance consultant” 
deemed not to be an employer in that case with “the more extensive duties of . . . a 
general construction manager”).  The DDOT Construction Management Manual, 
which “presents DDOT’s procedures and standards for managing . . . construction 
projects” and “describes the duties involved,” confirms Mr. Strange’s obligation as 
construction manager to oversee all aspects of the project—either directly or through 
supervision of others.    
 

Specifically as to the safety of the worksite, Mr. Strange had conceded, 
documented responsibilities.  While he himself did not promulgate safety rules for 
the project, as a DDOT construction manager Mr. Strange had the obligation under 
the Construction Management Manual to attend progress meetings with Civil 
Construction (as well as the authority to call such meetings), at which “[s]afety 
should be an agenda item” for discussion. He and representatives from Civil 
Construction were supposed to review inspection and (if any) accident reports and 
“determine if additions or amendments to the Contractor’s Safety Plan need[ed] to 
be instituted.”  Apart from setting safety expectations, according to Mr. Strange’s 
own testimony on-site monitoring was part of his job; he was responsible for 
reporting safety concerns, could stop work, and had stopped work for safety 
violations in the past.  Again, the DDOT Construction Management Manual, which 
Mr. Strange acknowledged set forth his professional obligations as a DDOT 
construction manager, confirms Mr. Strange’s monitoring obligations and provides 
that a construction manager like Mr. Strange is “responsible for monitoring the 
Contractor for conformance with contractual safety requirements” and for 
“bring[ing] all observed violations to the attention of the Contractor.”  Additionally, 
under the Construction Management Manual Mr. Strange was obligated both to 
“require correction of observed situations that are potentially dangerous to workers, 
the public and the project, and . . . [to] order the termination of work that poses a 
serious and imminent danger to public safety or substantial property damage,” much 
like the “employer” in Traudt, 692 A.2d at 1331 (reserving the right to stop work at 
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any time, inspect the workplace, and mandate compliance with its safety rules).4  
Lastly, Mr. Strange was on the site the day that Mr. Zelaya was injured, and the trial 
court found that “Mr. Zelaya [had] informed Mr. Strange of the potential danger” of 
using the equipment provided by the contractor, indicating that Mr. Zelaya 
understood that Mr. Strange had the power to intervene to address the situation.5   

 
Mr. Strange highlights that the DDOT Construction Management Manual 

provides that “[i]n general, the construction Contractor is solely responsible for 
safety of the work” (emphasis added), and that a DDOT construction manager like 
Mr. Strange is “not responsible for the safety of the contractor’s work force and 
methods of construction.”  But the former statement does not relieve Mr. Strange of 
his expressly enumerated safety responsibilities, see supra, and the part of the latter 
statement absolving the construction manager from responsibility for the safety of 
the contractor’s work force seems to speak to Mr. Strange’s lack of custody and 
control over Mr. Zelaya, which does not defeat his argument that Mr. Strange had 
custody or control of his place of employment.  See D.C. Code § 32-802(1) 
(recognizing either as a basis for identifying a person or entity as an “employer”).6  
Although the balance of this statement purporting to carve out “methods of 
construction” from the DDOT construction manager’s responsibilities may provide 
some support for an argument that Mr. Strange is not an employer under the ISA, 
we conclude it is outweighed by the other evidence supporting this determination.  
See Velásquez, 759 A.2d at 678, 680 (concluding similar contractual language 
                                              

4 While the trial court noted that “monitoring the job site was one of Mr. 
Strange’s job duties on the Project,” it highlighted the fact that “two other DDOT 
employees were responsible for completing daily inspection forms, which Mr. 
Strange did not sign or approve.”  But this finding (which Mr. Zelaya challenges on 
other grounds which we need not address) misses the point that, even if Mr. Strange 
did not himself sign off on the daily reports, he supervised the employees who did.  
As the Construction Management Manual provides, a DDOT construction manager 
is “responsible for the supervision of field inspection staff” and among other things 
must “ensure that [they] are familiar with . . . safety requirements.”   

5 The trial court found that Mr. Strange instead “told Mr. Zelaya to contact 
Mr. Constantino [Mr. Zelaya’s boss at Civil Construction].”  

6 Although, after examining these provisions in Zelaya I, we concluded that 
Mr. Strange did not hold a contractual duty of care to Mr. Zelaya under the manual, 
that determination does not dictate a conclusion that Mr. Strange is not an employer 
under the ISA.   
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making the contractor “solely responsible for . . . construction means, methods, 
[and] techniques” did not defeat a determination that the defendant was an employer 
under the ISA).    

 
Based on the foregoing, we hold that Mr. Strange had the type of control over 

the worksite that an “employer” would under the ISA.  Accordingly, we reverse the 
trial court’s order granting summary judgment to Mr. Strange on the basis that he 
was not an employer within the meaning of the ISA and we remand for further 
proceedings consistent with this opinion.7  

 
     So ordered. 
 

ENTERED BY DIRECTION OF THE 
COURT: 
 
 
JULIO A. CASTILLO 
Clerk of the Court 

 
 
 
 

                                              
7 Mr. Strange asks us to affirm on the alternate ground that Mr. Zelaya cannot 

receive double recovery from an employer under the Workers’ Compensation Act 
and in a tort action.  This argument is unpreserved and without merit.  The ISA and 
the Workers’ Compensation Act are distinct statutory schemes; thus, an individual’s 
status as an “employer” under the former does not dictate their status as such under 
the latter.  Traudt, 692 A.2d at 1333 n.7 (citing Meiggs v. Associated Builders, Inc., 
545 A.2d 631, 638 (D.C. 1988), to reject the argument that the plaintiff’s ISA-based 
tort claim was barred because he had received workers’ compensation benefits); 
Meiggs, 545 A.2d at 638 (explaining that recipients of workers’ compensation can 
still “pursue [a] full common law remedy when the employee believes that the 
negligence of a third person caused [their] injury”); see also Martin v. George 
Hyman Constr. Co., 395 A.2d 63, 68 n.7 (D.C. 1978) (acknowledging that the 
plaintiff, who had a viable claim against a general contractor as his “employer” under 
the ISA, could not seek workers’ compensation from the general contractor because, 
for workers’ compensation purposes, the plaintiff was an employee of a 
subcontractor).   
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COMMITTEE OF THE WHOLE 
DRAFT COMPARATIVE PRINT 
BILL 25-290 
 
 
 
D.C. OFFICIAL CODE § 32-802. DEFINITIONS. 
 
When used in this subchapter, the following words shall have the following meanings, unless the 
context clearly requires otherwise: 
 
 (1) “Employer” includes every person, firm, corporation, partnership, stock association, 
agent, manager, representative, or foreman, or other persons having control or custody of any 
place of employment or of any employee. It shall not include the District of Columbia or any 
instrumentality thereof District of Columbia, its agencies or instrumentalities, or any 
employee thereof acting within the scope of the employee’s official duties, or the United 
States or any instrumentality thereof. 
 
 (2) “Board” means the Minimum Wage and Industrial Safety Board. 
 
 (3) “Safe” and “safety” as applied to an employment, a device, or a place of employment, 
including facilities of sanitation and hygiene, mean such freedom from danger to life or health of 
employees as circumstances reasonably permit, and shall not be given restrictive interpretation 
so as to exclude any mitigation or prevention of a specific danger. 
 
 (4) “Place of employment” means any place where employment is carried on; provided, 
however, that such term shall not include the premises of any federal or District of Columbia 
establishment, except to include any and all work of whatever nature being performed by an 
independent contractor for the United States government or any instrumentality thereof, or the 
District of Columbia or any instrumentality thereof. 
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DRAFT COMMITTEE PRINT 1 
Committee of the Whole 2 
September 19, 2023 3 
 4 
 5 
 6 

 A BILL 7 
 8 

25-290 9 
 10 

IN THE DISTRICT OF COLUMBIA 11 
 12 
         13 
 14 
To amend An Act To protect the lives and health and morals of women and minor workers in the 15 

District of Columbia, and to establish a Minimum Wage Board, and define its powers and 16 
duties, and to provide for the fixing of minimum wages for such workers, and for other 17 
purposes to clarify the definition of “employer.” 18 
 19 

 BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 20 

act may be cited as the “Industrial Safety Act Clarification Amendment Act of 2023”. 21 

 Sec. 2. Section 2(a) of Title II of An Act To protect the lives and health and morals of 22 

women and minor workers in the District of Columbia, and to establish a Minimum Wage Board, 23 

and define its powers and duties, and to provide for the fixing of minimum wages for such 24 

workers, and for other purposes, approved October 14, 1941 (55 Stat. 738; D.C. Official Code § 25 

32-802(1)), is amended by striking the phrase “District of Columbia or any instrumentality 26 

thereof” and inserting the phrase “District of Columbia, its agencies or instrumentalities, or any 27 

employee thereof acting within the scope of the employee’s official duties” in its place. 28 

 Sec. 3. Applicability. 29 

 This act shall apply as of September 1, 2010. 30 
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 Sec. 4. Fiscal impact statement. 31 

 The Council adopts the fiscal impact statement of the Chief Financial Officer as the fiscal 32 

impact statement required by section 4a of the General Legislative Procedures Act of 1975, 33 

approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a). 34 

 Sec. 5. Effective date. 35 

 This act shall take effect following approval by the Mayor (or in the event of veto by 36 

the Mayor, action by the Council to override the veto), a 30-day period of congressional review 37 

as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December 38 

24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of 39 

Columbia Register. 40 
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